Mmies1loeoT

cc - l:.y[/l(/\
PARR BROWN
DN v

GEE & LOVELESS Sheve Atdley
Crmilie Lewics

I

MEGAN J. HOUDESHEL
9 e Attorney at Law
mhoudeshel@parrbrown.com

IIAR

January 17, 2012

VIA HAND DELIVERY

Mr. Steve Alder Ms. Dana Dean

Utah Attorney General’s Office Associate Director Mining
Natural Resources Division Division of Oil Gas & Mining
1594 West North Temple #300 1594 West North Temple, #1210
Salt Lake City, UT 84116 Salt Lake City, UT 84116
stevealder@utah.gov danadean{@utah.gov

Re:  Great Salt [L.ake Minerals’ Position Regarding Western Resource Advocates’
Request for Agencv action and Protest filed on December 13. 2011

Dear Mr. Alder and Ms. Dean,

This letter is a follow-up to the meeting held on January 11, 2012 between
representatives from the Utah Attorney General’s Office, the Division of Oil, Gas & Mining
(“DOGM?”) and Great Salt Lake Minerals (“GSLM?”). At the meeting, GSLM explained its
position regarding Western Resource Advocates’ (“WRA™) Request for Agency Action and
Protest filed on behalf of the Friends of Great Salt Lake (“Friends™). This letter is a detailed
summary of that position.

BACKGROUND

In recent years, GSLM has undertaken several projects to increase production of the
minerals it extracts from the Great Salt Lake, including Sulfate of Potash (“SOP”), Magnesium
Chloride, and Sodium Chloride (“Salt”). One of its projects, the “pond sealing project,” is
intended to reduce the leakage of brines and water from the evaporation ponds. This “pond
sealing project” involves placing a thin vertical seam of cement/bentonite in the center of the
existing perimeter dikes. The project will result in greater retention of minerals in the ponds and
conservation of the water necessary to facilitate the process. The cement/bentonite mixture is
encased within the dikes, and is an inert material that GSLM’s expert engineers have determined
will erode at the same rate as the surrounding dikes after GSLM has concluded its mining
activities on the Lake.
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On November 11, 2011, following discussions with the DOGM staff, GSI.M submitted a
request to amend its Notice of Intention to Conduct Mining Operations (“NOI”) to DOGM
pursuant to Utah law. See Utah Code Ann. § 40-8-18. DOGM reviewed the request and issued
an approval letter dated December 6, 2011 stating that “the Division determined this change in
the mine plan to be insignificant and thus an amendment. The amendment does not affect the
reclamation cost estimate.” [Letter from Paul Baker to Joe Havasi dated December 6, 2011,
attached hereto as Exhibit 1]. The letter authorized the pond sealing project.

On December 13, 2011, 7 days after the Division approved GSLM’s requested
amendment, WRA, on behalf of Friends, filed both a Request for Agency Action (“RAA™), and a
Protest, challenging the Division’s approval of the amendment. Friends argued in the RAA and
Protest that: (1) the design of the reclamation plan “would result in the destruction of Bear River
Bay and Willard Spur Ecosystems,” (2) “the reclamation plan does not adequately provide for
the removal of the network of GSLM’s Dikes,” (3) “the reclamation plan does not adequately
account for the subsurface impacts of the phase II walls,” and (4) “the reclamation plan fails to
adequately account for the impacts to water quality.” As the following sections will
demonstrate, Friends’ RAA and Protest are improper collateral attacks on the Division’s
approval of GSLM’s amendment to its NOI.

ARGUMENT

L Friends’ RAA and Protest are Improper Under Utah Law Because There is
No Provision Authorizing a Third Party to Collaterally Challenge the
Approval of an Amendment to an NOI.

Friends’ collateral attack on DOGM’s decision to approve GSLM’s NOI amendment is
improper because Utah Law does not provide an avenue for third party collateral challenges to
DOGM’s approval of an NOI amendment. The Utah Administrative Procedures Act (“UAPA”™),
applicable to all agencies of the state, including DOGM, allows administrative adjudication to be
initiated by the timely filing of a request for agency action, but only if “the law applicable to the
agency permits persons other than the agency to initiate adjudicative proceedings.” Utah Code
Ann. § 63G-4-102; Id. § 63G-4-201 [relevant portions attached hereto as Exhibits 2 and 4].

DOGM statutes require that before an operator may begin initial mining operations, it
must file an NOI with DOGM. Utah Code Ann. § 40-8-13 [attached hereto as Exhibit 6]. Once
an initial NOI has been approved by DOGM, and mining operations have commenced, if an
operator desires to change any aspect of its mining plan, it must submit a subsequent NOI to
modify the approved operations. Id. § 40-8-18 [attached hereto as Exhibit 7]. Once the operator
has submitted its request to modify its mining operations, DOGM has the authority to classify the
request as an amendment or a revision. /d. An amendment “will be reviewed and considered for
approval or disapproval by the division within 30 days of receipt” of the NOI. Id. However, if
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the request is not designated an amendment, it “shall be processed and considered for approval
by the division in the same manner and within the same time period as an original notice of
intention.” Id

The process for approval of an original NOI includes a review procedure that allows “any
person or agency aggrieved by the tentative decision [to] file a request for agency action with the
division.” Id. § 40-8-13. This means that if an operator’s request for a change to mining
operations is classified by the agency as a revision, an aggrieved third party may file a request
for agency action challenging the approval of the revision. However, the statute does not
provide an option for an aggrieved party to file a request for agency action if the request for a
change in mining operations is classified as an amendment.

As provided in Utah Code Ann. § 40-8-18, DOGM has promulgated rules that specify
when an operator’s request for a change in operations shall be classified as an amendment or a
revision. The rules define a “revision” as “a change to an approved [NOI], which will increase
or decrease the amount of land affected, or alter the location and type of on-site surface facilities,
such that the nature of the reclamation plan will differ substantially from that in the approved
Notice of Intention.” Utah Admin. Code R647-1-106 [attached hereto as Exhibit 11]. The rules
define an amendment as “an insignificant change in the approved notice of intention.” Id.

There are two different procedures outlined in the rules for agency review and approval
of revisions and amendments. A revision requires “all information concerning the revision that
would have been required in the original notice of intention,” and shall “be processed and
considered for approval by the Division in the same manner as an original notice of intention.”
Utah Admin. Code R647-4-118 [attached hereto as Exhibit 8]. This requires public notice and a
public comment period, within which “any person or agency aggrieved by the tentative decision
may file a written protest with the Division . . , setting forth factual reasons for the complaint.”
Utah Admin Code R647-4-116 [attached hereto as Exhibit 8]. If such a protest is filed, a hearing
is held before the Division in accordance with Utah Code Ann. § 40-8-13. Ultimately, “those
portions of the approved notice of intention not subject to revision will not be subject to review.”
Id

An amendment, by contrast, simply “should be filed on the Notice of Intention to Revise
Large Mining Operations [Form]” and “requires Division approval but does not require public
notice.” Utah Admin Code R647-4-119 [attached hereto as Exhibt 8]. The determination of
whether a change to a mining operation is classified as an amendment is made on a “case-by-
case basis.” Id. There is similarly no provision that requires public notice or public comment on
the Division’s decision to classify a change request as an amendment or a revision. Therefore,
the statutes and rules simply do not authorize third party challenges to Division approvals of
amendment requests or to the initial Division decision to designate a request as an amendment.
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The reasoning behind the distinction between amendments and revisions is sound
because an amendment is an insignificant change that does not warrant a hearing while a revision
is an action that will have significant impact on the land. Agencies must be able to make
insignificant decisions that are not subject to review to allow the agency to avoid never-ending
hearings and protests. Where a requested change does not alter the footprint of the mine or
increase the cost of reclamation, under Utah law and DOGM rules, the agency is able to approve
amendments that are insulated from third party collateral challenge. Such was the case with
GSLM’s amendment request. It was an insignificant amendment that is not subject to third party
challenge.

IL. Friends RAA and Protest are Also Improper Because Friends Was Not a
Party to the Informal Amendment Request Proceeding.

Friends was not a party to the informal amendment request proceeding and therefore may
not participate in the NOI amendment proceeding. DOGM’s definition of “party” is “the Board,
Division, or other person commencing an adjudicative proceeding, all respondents, all persons
permitted by the Board to intervene in the proceeding, and all persons authorized by statute or
agency rule to participate as parties in an adjudicative proceeding.” Utah Admin. Code R647-1-
106 [attached hereto as Exhibit 11]. Similarly, UAPA defines a party as “the agency or other
person commencing an adjudicative proceeding, all respondents, all persons permitted by the
presiding officer to intervene in the proceeding and all persons authorized by statute or agency
rule to participate as parties in an adjudicative proceeding.” Utah Code Ann. § 63G-4-103(f).
GSLM was the “person commencing an adjudicative proceeding” by requesting an amendment
to its NOI, but Friends does not qualify as a party under either of these definitions.

Friends is also prohibited from obtaining party status through intervention because the
amendment request was an informal proceeding. Under UAPA, agencies have authority to
designate proceedings as formal or informal and establish separate procedures for each type of
proceeding. Utah Code Ann. § 63G-4-202 [attached hereto as Exhibit 3]. DOGM has
designated both requests for amendments and requests for revisions as informal proceedings.
Utah Admin. Code R647-5-101(2) [attached hereto as Exhibit 10]. UAPA, as well as DOGM
rules, prohibit third party intervention into informal proceedings. Utah Code Ann. § 63G-4-
203(1)(g) [attached hereto as Exhibit 3]; Utah Admin. Code R647-5-106(9) [attached hereto as
Exhibit 10]. As discussed in the previous section, the rules specifically provide for third party
challenges to revisions, and therefore an aggrieved party does not need to “intervene” because he
or she is already deemed a party under the express provisions in the rules. In contrast, in an
amendment request proceeding, because no rules or statutes grant Friends “party” status, and
because intervention is prohibited in informal adjudication proceedings, Friends has no avenue to
collaterally attack DOGM’s approval of GSLM’s amendment request.

The Third District Court reached a similar conclusion when Friends attempted to
collaterally attack a leasing decision made by the Utah Forestry Fire and State Lands Division
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(“FFSL”) of the Utah Department of Natural Resources (“DNR”). Both FFSL and DOGM
operate under the umbrella of DNR. Similar to the DOGM amendment proceeding, an FFSL
leasing decision is an informal agency proceeding and there is no provision in the rules or
statutes allowing a third party aggrieved by the agency decision to file an RAA. The Court held
that “[Friends] did not have authority to participate in the adjudicative proceeding. [Friends] are
not ‘parties’ as defined under the [UAPA).” Friends of Great Salt Lake v. Utah Dept. of Natural
Res. et al, Case No. 080902785 (Utah 3™ Dist. Ct. September 10, 2010} [attached hereto as
Exhibit 14]. Additionally, the Court held that “the Division does not specifically authorize [the
RAA]” and “the filing of a [RAA] does not confer on [Friends], the status of party or intervener
in the ROD proceedings.” Id. When Friends attempted to collaterally attack a subsequent
leasing decision, Michael Styler, the Executive Director of DNR, confirmed that the Third
District Court had “upheld [his] decision dismissing the petition for Consistency Review . . .
because [Friends] were not considered ‘aggrieved parties.”” [See Letter from Michael Styler to
Joro Walker, dated December 2, 2010, attached hereto as Exhibit 13].

As Director of DNR, Michael Styler has “administrative jurisdiction over a division
director for the purpose of implementing department policy as established by the division’s
board.” Utah Code Ann. § 79-2-204 [attached hereto as Exhibit 12]. Moreover, the “executive
director shall: (a) administer and supervise the department and provide for coordination and
cooperation among the boards, division, councils, and committees of the department.” Id. § 79-
2-202. Thus, the policy set by Michael Styler in the FFSL cases, that a third party may not
collaterally attack a decision resulting from an informal adjudication, is applicable to all
divisions within DNR, including DOGM. Consequently, Friends’ collateral attack on DOGM’s
approval of GSLM’s amendment request must be denied.

III.  Even if Friends’ RAA and Protest Were Proper (Which They are Not) the
Arguments Friends Makes Are Bevond the Scope of the Amendment

Request,

Even if Friends’ RAA or Protest were proper (which they are not), they contain
arguments that are beyond the scope of GSLM’s Amendment Request and therefore may not be
raised. Under DOGM’s rules, the “portions of the approved notice of intention not subject to the
revision will not be subject to review.” Utah Admin. Code R647-4-118(2) [attached hereto as
Exhibit 8]. The only change GSLM requested for its NOI was the approval of the pond sealing
project. Therefore, the only part of GSLM’s NOI potentially subject to review is the pond
sealing project.

However, Friends’ RAA and Protest include several arguments that reach well beyond
the scope of the pond sealing project. Friends’ first argument, that “as designed, the reclamation
plan would result in the destruction of the Bear River Bay and Willard Spur Ecosystems,” is
improper because the reclamation plan was not amended by Friends’ request. [See Friends’
Protest and RAA p. 3-5]. In fact, DOGM’s approval letter specifically stated that the pond
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sealing project would not affect the cost of reclamation. [See Letter from Paul Baker to Joe
Havasi, dated December 6, 2011, attached hereto as Exhibit 1]. Therefore, the reclamation plan
is not subject to challenge. Similarly, Friends’ second argument that “the reclamation plan does
not adequately provide for the removal of the network of GSLM’s dikes,” is also improper
because it addresses components of GSLM’s operation, such as the interior dikes, that are not
part of the pond sealing project. [See Id. at p. 5-6]. Therefore Friends’ first two arguments are
beyond the scope of the amendment request and may not be raised at any time.

CONCLUSION

For the reasons set forth in this letter, DOGM should deny Friends’ RAA and Protest
because it is an improper collateral attack on an informal agency proceeding. A hearing on this
issue would be beyond DOGM’s statutory authority and would force GSLM to expend
unnecessary resources. However, if DOGM decides that the RAA and Protest are proper under
DOGM’s statutes and rules, then the arguments must be limited to those directed only at the
pond sealing project, and may not attack other aspects of GSLM’s NOI that are beyond the scope
of the pond sealing project.

Please feel free to contact Steve Christiansen or Megan Houdeshel with any questions
about GSLM’s position regarding Friends’ RAA and Protest. We look forward to working with
you on this matter.

PARR BROWN GEE & LOVELESS

Steven J. Christiansen
Megan J. Houdeshel

Attomneys for Great Salt Lake
Minerals Corporation

cC: Ron Bryan
Joe Havasi
Todd Rohr
Paul Baker

Parr Brown Gee & Loveless, A Professional Corporation

www.parrbrown.com
4832-1879-2462




State of Utah

DEPARTMENT OF NATURAL RESOURCES
MICHALL R. STYLER

Exscative Dirsclor
Divisior of Oil, Gas and Mining
JOHN R BATA
Division Direcior
December 6, 2011

Joseph Havasi
Great Salt Lake Minerals
765 North 10500 West

Ogden, Utah 84404

Subject:

Dear Mr. Havasi:

The Division of Oil, Gas and Mining conditionally epproves the amendment received November
14, 2011, wherein you propose to add a thin vertical seam of cement bentonite in the perimeter dikes in
the Bear River Bay. Based on information provided, the Division determined this change in the mine

plan to be insignificant and thus an amendment. The amendment does not affect the reclamation cost
estimate.

You may proceed with implementation of the amendment, but prior to final approval, the
Division requires that you submit a copy of the revised pages with redline and strikeout removed. The
Division will stamp both copies approved and return one for insertion in your copy of the mining and
reclamation plan,

The approval or acceptance of a complete notice of intention does not relieve an operator from
his responsibility to comply with the applicable statutes, rules, regulations, and ordinances of all local,
state and federal agencies with jurisdiction over any aspect of the operator’s mining operations.

Thank you for your cooperation.
. Baker,
Minerals Program Manager
PBB:lk:eb
ce: Rachel Brown, FFSL rachelbrown@utah.gov

Rochelle Pfeaster, Weber County rpfeaster(@co. weber.ut.us
G:Mﬂﬂ-w:qum-OSL\FlnMvas-l 205201 1.doc

1594 West North Temple, Suite 1210, PO Box 143801, Salt Lake City, UT 84114-5801
telephone (801) 538-5240 » facsienile (801) 359-3040 « TTY (801) £38-7458 « woew.ogw utah gov
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ACTI B ¢ " Title. ,
e ;,A.Th.is chapter is known as the “Adminjstrative Procedures
ORI AcL” 2008
ST s 3
e ; $3G-4-102. Scope and applicability of chapter
S Except as set forth in Subsection (2), and except as
l | Gtherwise provided by a statute supersechng prowsmns of this
'8 pter by explicit reference to this chapter, the provisions of

apter. = thiz, chapter apply to every agency of the state and govern:
i s = (a) state agency action that determines the legal rights,
ions and deci: 8 duties, privileges, immunities, or other legal interests of
- o Lracfl 1dent1ﬁable person, mclud.lng agency action to grant,
= . deny, revoke, suspend, modify, annul, withdraw, or amend
| jian authonty, nght or license; and

i A (b) judicial review of the action.
I s i'lll {2) This chapter does not govern:
4 - 1 (a) the procedure for making agency rules, or judicial
ve proceedings. k 3«reV1ew of the procedure or rules;

iroceedings as ‘{ (b) the issuance of a notice of a deﬁcxency in the

mgnatefi Pl'°' h payment of a tax, the decision to waive a penalty or

. cinterest on taxes, the imposition of and penalty or interest

ative prnﬂﬂeﬂ LV on taxes, or the issuance of a tax assessment, except that

: this chapter governs an agency action commenced by a

g e prc:l:_*:—ﬁrhﬂ&ﬁ “‘“taxpayer or by ancther person authorized by law to
o cantest the validity or correctness of the action; °

: 2z {e) state agency action relating to extradition, to the

5. : 1 granting of a pardon or parole, a commutation or termi-
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nation of a sentence, or to the rescission, termination, or
revocation of parcle or probation, to the discipline of,
resolution of a grievance of, supervision of, confinement
of, or the treatment of an inmate or resident of a corree-

tional facility, the Utah State Hospital, the Utah State
Devalopmental Center, or a person in the custody or
jurisdiction of the Divisian of § bstance Abuse and Men-

tal Health, or a person on probation or parole, or judicial
review of the action;

(d) state agency action to evaluate, discipline, employ,
transfer, reassign, or promote a student or teacher in a
school or educational institution, or judicial review of the
action;

(e) an application for employmerlt and internal person-
nel action within an agency concerning its own employees,
or Jud.1c1a.l review of the action;

(f) the issuance of a citation or assessment under Title
34A, Chapter 6, Utah Occupational Safety and Health
Act, and Title 58 Occupations and Professions, except
that this chapter governs an agency action commenced by
the employer, licensee, or other person authorized by law
to contest the validity or correctness of the citation or
assessment; ’

(g) state agency action relating to management of state
funds, the management and disposal of school and insti-
t-utmna_l trust land assets, and contracts for the purchase
or sale of products, real property, supplies, goods, or
services by or for the state, or by or for an agency of the
state, except as provided in those contracts, or judicial

" review of the action;

(h) state agency actmn under Title 7, Chapter 1, Article
3, Powers and Duties of Commissioner of Financial Insii-
tutions, Title 7, Chapter 2, Possession of Depesitory
Institution by Commissioner, Title 7, Chapter 19, Acqui-
sition of Failing Depository Institutions or Holding Com-
panies, and Title 63G, Chapter 7, Governmental Immu-
nity Act of Utah, or judicial review of the action;

(i) the initial determination of a person’s eligibility for
unemployment benefits, the initial determination of a
person’s eligibility for benefits under Title 34A, Chapter 2,
Workers' Compensation Act, and Title 344, Chapter 3,
Utah Occupatlonal Disease Act or the initial determina-
tion of a person’s unemployment tax Liability;

(j) state agency action relating to the distribution or
award of a monetary grant to or between governmental
units, or for research, development, or the arts, or judicial
review of the action;

(k) the issuance of a notlce of violation or order under
Title 26, Chapter 8a, Utah Emergency Medical Services
System Act Title 19 Chapter 2, Air Conservation Act,
Title 19, Chapter 3, Radiation Control Act, Title 19,
Chapter 4, Safe Dn.nkmg Water Act, Title 19, Chapter 5,
Water Quality Act, Title 19,'Chapter 6, Part 1, Solid a.nd
Hazardous Waste Act, Title 19, Chapter 6, Part 4, Under-
ground Storage Tank Act, or Title 19, Chapter 6, Part 7,
Used Oil Management Act, or Title 19, Chapter 6, Part 10,
Mercury Switch Removal Act, except that this chapter
governs an agency action commenced by a person autho-
rized by law to contest the validity or correctness of the
notice or order;

(1) state agency action, to the extent required by federa.l
‘statute or regulation, to be conducted according to federal
procedures;

(m) the initial determination ofa person’s eligibility for
government or public assistance benefits;

{n) state agency action relating to w1ldl1fe l1censes,
permits, tags, and certificates of registration;

{0) a license for use of state recreational facilities;

{(p) state agency action under Title 63G, Chapter 2,
Government Records Access and Management Act, except
as provided in Section 63G-2-603;
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(F) if the adjudicative proceeding is to be in-
formal, and a hearing is required by statute or
rule, or if a hearing {3 permitted by rule and may
be ﬁuesfed by a party within'the time pre.
scribed by rule, state the parties’ right to request
& hearing and the time within which a hearing
may be requested under the agency’s rules; and

(G) give the name, title, mailing address, and
telephone number of the presiding officer,

(4) When initial agency determinations or actions are not °

governed by this chapter, but agency and judicial review of
those initial determinations or actions are subject to the
provisions of this chapter, the request, for agency sction
seeking review must be filed with the agency within the time
prescribed by the agency’s rules,

adjudicative proceedings, an

(6) For designated classes of
agency may, by rule, provide for a longer response time than
allowed by this section, and may provide for a shorter re-
sponse time if required or permitted by =pplicable federal law,

(6) Unless the agency provides otherwise by rule or order,
an application for a package agency, license, permit, or certif-
icate of approval filed under authority of Title 32B, Alcoholic
Beverage Control Act, is not considered to be a request for
Bgency action under this chapter,

(7) Ifthe purpose of the adjudicative proceeding is fo award
& license or other privilage as to which there are multiple
competing applicants, the agency may, by rule or order,
conduct a single adjudicativa proceeding to determine the
award of that License or privilege, 2010

63G-4-202. Designation of adjudicative proceedings as
informal — Standards — Undesignated pro-

ceedings formal.
(1) The agency may, by rule, designate categories of adju-
dicative proceedings to be conducted informally according to
the procedures set forth in rules enacted under the authority
of this chapter if
. (a) the use of the informal procedures does not violate
.any procedural requirement imposed by a statute other
than this chapter; L
(b} in the view of the agency, the rights of the parties to

the proceedings will be reasonably protected by the infor-
mal procedures; S X o
{e) in the view of the agency, the agency’s administra-
tive efficiency will be énhanced by categorizations; and
(d) the cost of formal adfudicative proceedings out-
weighs the potential benefits to the public of a formal
adjudicative proceeding,

(2) Subject to the provisions of Subsection (3), all agency
adjudicative proceedings nat specifically designated na infor-
mal proceedings by the ageney’s' rules shall be condueted
formally in accordance with the requirements of this chapter.,

(3) Any time before a final order is issuad in any adjudica-
tive proceeding, the presiding officer may convert a formal
adjudicative procesding to an informal adjudicative proceed-
ing, or an informal adjudicative proceeding lo a formal adju-
dicative proceeding if:

{a) conversion of the
est; and

(b) conversion of the Proceeding does not, unfairly prej-
udice the rights of any party. 2008

63G-4-203, Procedures for informal adjudicative pro-
ceedings,

(1) If an agency enaets rules designating one or more
categories of adjudicative proceedings as informal adjudiea-
tive proceedings, the agency shall, by rule, prescribe proce-
dures for informal adjudicative proceedings that include the
following:

(a) Unless the agency by rule provides for and requires
a response, no answer or other pleading responsive to the

pi-nceeding is in the publie inter-

————

e
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allegations contained in the notice of pgengy 4oy
Efest for agency action need be ﬂ]u?f ¥ 8ction or the
) The agency shall hold a hearing if 4 L
required by statute or rule, orif a hear'u;g in Em"’!‘?“ﬁ iy
rule and 1s requested by a party within the t:'rl-tﬁn'h’
seribed by rule. € Dro.
le) In any hearing, the parties named in the nog,
agency action or in the request for agency aetion "'1:|FI:£

permitied to testify, present evidence, and COMme
i) Hem 11 be held only afy ~i
d i i imely nt;

; ( :!ES‘ earings will be held anly affer timely nqy;,, bl

(e) Discovery is prohibited, but the agene -
subpoenas or other orders to compel prsguctﬁ:.;r? :fy.,::;:

MTI?;I Tlijen::éi hall h to ind;
es 8 ave Bccess to ind =
tained inpthe agency’s files and to all fﬂl.:;;:lﬂ;]: Tn':i
information gethered in any investigation, {q the extany
permitted hy law. e

(g) Intervention is prohibited, exeept thet the agen
may enact rules permitting intervention where o fedeﬂ
statute or rule requires that a state it interventiy,

th} All hearings shall be open to Eél partiag, i

(i} Within a reasoneble time after the closa of gy
informal adjudieative proceeding, the presiding offiey,
shall issue a sipned order in writing that statey thy
Tollowing:

(i) the decision;

(ii) the reazons for the decision:

{ili) a notice of any right of administrative g
Judicial review available to the parties: and

(iv) the time limits for filing an appeal or reques|.
ing a review,

(i) The presiding officer’s order shall be hased an the
facts appearing in the agency’s files and on the facts
presented in evidence at any hearings,

(k} A copy of the presiding officer’s order shall he
promptly mailed to each of the. parties,

(2) (a) The agency may record any hearing,

(b) Any party, at the party’s own expenss, mey havea
reporter approved by the sgency prepare a tranacript
from the agency's record of the hearing,

(3) Nothing in this section restricts or precludes any inves-
tigative right or power given o an agency by another statute
2004

63G-4-204, Procedures for formal adjudicative pro-
ceedings — Hesponsive pleadings.

(1) In all formal adjudicative proceedings, unless modified
by rule according to Subsection 63G-4-201(5), the respondent,
if any, shall file and serve a written response signed by the
respondent or the respondent’s representative within 90 days
of the mailing date or last 'date of publication of the notice of
agency aclion or the notice under Subsection 63C-4-201(3)d),
which shall include:

(a) the agency's file number or other refevence number;

(b) the name of the adjudicative proceeding;

(e) a statement of the relief that the respondent seeks;

(d} a statement of the facts; and 7

(e) astatement summarizing the reasons that the reliel
requested should be granted. ..

(2) The respondent shall send a copy of the response filed
under Subsection (1) to each party. L

(3) The presiding officer, or the agency by rula, may permit
or require pleadings in addition to the notice of agency acﬁ:cU:
the request for agency action, and the response. All documents
permitted or required to be filed shall be filed with the agenty
and one copy shall be sent to each party. B8

63G-4-205. Procedures for formal adjudicative pre:
ceedings — Discovery and subpoenss. b

(1) In formal adjudicative proceedings, the agency may Y
rule, preseribe means of discovery adequate to permit the
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mn, depal’hnem ; (2) Statutes and rules governing agency action, agency roceedings, that person’s request for agency action shall
lgee burea B siview, and judicial review that are in effect on December 31, Ee in writin a.ng signed by the person mvo]nng the
ate, mc]udmg By 1987, govern all agency adjudicative proceedings commenced jurisdiction of the agency, or by that person’s representa-

by or before an agency on or before December 31, 1987, even if

tive, and shall include:
| those proceedings are still pending before an sgency or a court

(i) the names and addresses of all persons to whom
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¥ 5o January 1, 1988. 2008

PART 2
ADJUDICATIVE PROCEEDINGS

Commencement of adjudicative proceed-
ings.

(1) Except as otherwise permitted by Section 63G-4- 502, all

-
b

[

‘adjudicative proceedings shall be commenced by either:

{(a) a notice of agency action, if proceedings are com-
menced by the agency; or

(b) a request for agency action, if proceedings are
commenced by persons other than the agency.

+(2) A notice of agency action shall be
‘ accordmg to the following requirements:
v (a) The notice of agency action shall be in writing,

signed by a presiding officer, and shall include:

led and served

(1) the names and mailing addresses of all persons
to whom notice is being given by the presiding officer,
and the name, title, and mailing address of any
attorney or employee who has been designated to
appear for the agency;

(ii) the agency’s file number or other reference
number;

(ifi) the name of the adjudicative proceeding;

(iv) the date that the notice of agency action was
mailed;

(v) a statement of whether the adjudicative pro-
ceeding is to be conducted informally according to the
provisions of rules adopted under Sections 63G-4-202

* and 63G-4-203, or formally according to the provi-

sions of Sections 63G-4-204 through 63G-4-209;
(vi) ifthe adjudicative proceeding is to be formal, a
statement that each respondent must file a written

" response within 30 days of the mailing date of the

notice of agency action; -

(vii) if the adjudicative proceeding is to be formal,
or if a hearing is required by statute or rule, a
statement of the time and place of any scheduled
hearing, a statement of the purpose for which the
hearing is to be held, and & statement that a party
who fails to attend or participate in the hearing may
be held in default; :

(viii) if the adJudlcatwe proceeding is to be infor-
mal and a hearing is required by statute or rule, or if
& hearing is permitted by rule and may be requested

. by a party within the time prescribed by rule, a

statement that the parties may request a hearing
within the time provided by the agency’s rules;

"(ix) astatement of the legal authority and jurisdic-
tion under which the adjudicative proceeding is to be
maintained;

(x) the name, title, mailing address, and telephone
number of the presiding officer; and

(xi) a statement of the purpose of the adjudicative

; (b) When adjudicative proceedings are commenced by
.- the agency, the agency shall:

(i) mail the notice of agency action to each party;

(i) publish the notice of agency action, if required
by statute; and -

. (iii) mail the notice of agency action to any other
person who has a right to notice under statute or rule.

(3) (a) Where the law applicable to the agency permits
- persons other than the agency to initiate adjudicative

a copy of the request for agency action is being sent;

(ii) the agency’s file number or other reference
number, if known,

(iii) the date that the request for agency action was
mailed;

{iv) a statement of the legal authority and jurisdic-
tion under which agency action is requested;

{(v) a statement of the relief or action sought from
the agency; and

(vi) a statement of the facts and reasons forming
the basis for relief or agency action.

{b) The person requesting agency action shall file the
request with the agency and shall mail a copy to each
person known to have a direct interest in the requested
agency action.

{c) An agency may, by rule, prescribe one or more forms
eliciting the information required by Subsection {3Xa) to
serve as the Tequest for agency action when completed
and filed by the persen requesting agency action.

(d) The presiding officer shall promptly review a re-
quest for agency action and shall:

(i) notify the requesting party in writing that the
request is granted and that the adjudicative proceed-
ing is completed; ]

(1) notlfy the requesting party in wrltmg that the
request is denied and, if the proceeding is a formal
adjudicative proceedmg, that the party may request a
hearing before the agency to challenge the denial; or

(iii) notify the requesting party that further pro-
ceedings are required to determine the agency’s re-
sponse to the request.

(e) () Anynotice required by Subsection (3Xd)ii) shall
contain the information required by Subsection 63G-
4-203(1)) in addition to disclosure required by Sub-
section (3)(d)(ii).

(i) The agency shall mail any notice required by
Subsection (3)(d) to all parties, except that any notice
required by Subsection (3)(d)(iii) may be published
when publication is reqm.red by statute.

(iii) The notice required by Subsection (3)(d)(iii)
shall: -

A givé .the ag’éncy’s file number or other
reference number;

(B) give the name of the proceeding;

(C) designate whether the proceeding is one of
a category to be conducted informally according
to the provisions of rules enacted under Sections
63G-4-202 and 63G-4-203, with citation to the
applicable rule authorizing that designation, or
formally according to ,Secticns 63G-4-204
through 63G-4-209;

(D) in the case of a formal adjudicative pro-
ceeding, and where respondent parties are
known, state that a written response must be

tem, £
mmendation o) 1 proceeding and, to the extent known by the presiding filed within 30 days of the date of the agency’s
ith a pal-:jmﬂgi‘ officer, the questions to be decided. notice if mailed, or within 30 days of the last

publication date of the agenc:fs notice, if pub-
lished;

(B) if the adjudicative proceeding is to be for-
mal, or if a hearing is to be held in an informal
adjudicative proceeding, state the time and place
of any scheduled hearing, the purpose for which
the hearing is to be held, and that a party who
fails to attend or participate in a scheduled and
noticed hearing may be held in default;
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(F) if the adjudicative proceeding is to be in-
formal, and a hearing is required E:;r statute or
rule, or if a hearing is permitted by rule and may
he uested by a party within the time pre-
scribed by rule, state the parties’right $o request
a hearing and the time within which a hearing
may be requested under the agency’s rules; and
(G) give the name, title, mailing address, and
telephene number of the presiding officer.

(4) When initial agency determinations or actions are not -

governed by this chapter, but agency and judicial review of
those initial determinations or actions are subject to the
provisions of this chapter, the request for agency action
seeking review must be filed with the agency within the time
prescribed by the agency’s rules.

,(B) For designated classes of adjudicative proceedings, an
ageney may, by rule, provide for a longer response time than
allowed by this section, and may provide for a shorter re-
sponse time if required or permitted by applicable fedéral law.

(6) Unless the agency provides otherwise by rule or order,
an application for a package agency, license, permit, or certif-
icate of approval filed under authority of Title 32B, Alcoholic
Beverage Control Act, is not considered to be a request for
agency dction under this chapter,

(7) If the purpose of the adjudicative proceeding is to award
a license or other privilege as to which there are multiple
competing epplicants, the agency may, by rule or order,
conduct a single adjudicative proceeding to determine the
award of that license or privilage. 2010

63G-4-202. Designation of adjudicative proceedings as
"Y't informal - Standards — Undesignated pro-
ceedings formal. * ~ i
(1) The agency may, by rule, designate categories of adju-
dicative proceedings to be conducted informally according to
the procedures set forth in rules enacted under the aunthority
of this chapter if: i :
. (a) the use of the informal procedures does not violate
-any procedural requirement imposed by a statute other
than this chapter; 3 ’ '

(b) in the view of the agency, the rights of the parties to
the proceedings will be redasonably protected by the infor-
mal procedures; : ) S
* (¢) in the view of the agency, the agency’s administra-
tive efficiency will be enhanced by categorizations; and

(d) the ecdst of formal adjudicative proceedinga out-
weighs the potential benefits to the public of a formal

" " adjudicative proceeding. - -

(2) Subject to the provisions of Subsection (3), all agency
adjudicative proceedings not specifically designated as infor-
mal proceedings by the agency’s rules shall be conducted
formally in accordance with the requirements of this chapter.

(3) Any timé before a final order is issued in any adjudica-
tive proceeding, the presiding officer may convert a formal
adjudicative proceeding to an informal adjudicative proceed-
ing, or an informal adjudicative proceeding to a formal adju-
dicative proceeding if: L

(a) conversion of the proceeding is in the public inter-
est; and kg

(b) conversion of the proteeding does not unfairly prej-
udice the rights of any party. 2008

63G-4-203. - Procedures for informal adjudicative pro-
ceedings. Tt

(1) If an agency enacts rules designating one or more

categories of adjudicative proceedings as informal adjudica-

tive proceedings, the agency shall, by rule, prescribe proce-

dures for informal adjudicative proceedings that include the
following: :

(a) Unless the agency by rule provides for and requires

a respbnse, no answer or other pleading responsive to the

GENERAL GOVERNMENT 1263

allegations contained in the notice of agency actioy ».. .
request for agency action need be ﬁ.leilfe LOr thy
(b) The agency shall hold a hearing if & heariy, +.
required by statute or rule, or if 8 hearing is El‘miﬁes i
ru?a and 15 requested by a party within the tip,
seribed by rule. pre-

{e) In any hearing, the parties named in the Nioticg
agency action or in the request for agency action shyjj |
permitted to testify, present evidence, and commeg; .-
the issues. ' i

(d) Hearings will be held only after timely notica 4 all
parties.

(e) Discovery is prohibited, but the agency may jg.
subpoenas or other orders to compel production pf nucp_:L.
sary svidence. +

{TF] All parties shall have access to information pp.
tained in the agency’s files and fo all malerials 559
information gathered in any investigation, to the exten:
permitted by law. W, :

(g) Intervention is prohihited, except that the agan;,
may enact rules permitting intervention where a firerg|
statute or rule requires that a state permit interventis,

(h) All hearings shall be open to all parties, i

(i) Within a reasonable time after the close of 5y
informal adjudicative proceeding, the presiding offipe;
ghall isswe a signed order in writing that states (he
following: 3

* (i) the decision; )

(ii) the reasons for the decision;

(iii} a notice of any right of administrative gr
judicial review available to the parties; and

(iv) the time limits for filing an appeal or request-
ing a review.

(j) The presiding officer’s order shall be based on the
facts appearing in the agency's files and on the facls
presented in evidence at any hearings.

(k) A copy of the presiding officer’s order shall be
promptly mailed to each of the parties.

(2) {a} The agency may record any hearing,
. (b) Any party, at the party’s own expense, may have a
" reporter approved. by the agency prepare a transcript
from the agency’s record of the hearing.
(3) Nothing in this section restricts or precludes any inves-
tigative right or power given to an agency by another statute.
; - 2008

63G-4-204. Procedures for formal adjudicative pre-
‘ceedings — Responsive pleadings.

(1) In all formal adjudicative ‘proceedings, unless modified
by rule according to Subsection 63G-4-201(5), the respondent,
if any, shall file and serve a written response signed by the
respondent or the respondent’s representative within 30 days
of the mailing date or last date of publication of the notica of
agency action or the notice under Subsection 63G-4-201(3)(d),
which shall include: ]

(a) the agency’s file number or other reference number;

(b) the riame of the adjudicative proceeding;

(c) a staternent of the relief that the respandent seeks;

(d) a statement of the facts; and : |

(e) astatement summarizing the reasons that the reliel
requested should be granted.

(2) The respondent shall send a copy af the response filed
under Subsection (1) to each party. :

{3) The presiding officer, or the ageney by rule, may permit
or réquire pleadings in addition to the notice of agency acioh
the request for ageney action, and the response. All dosuments
permitted or required to be filed shall be filed with the sgency
and one copy chall be sent to each party. 3008

63G-4-205. Procedures for formal adjudicative pro
.  ceedings — Discovery and subpoenas.
(1) In formal adjudicative proceedings, the agency meY, by
rule, prescribe means of discovery adequate to permit the
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(b) the payor receives information whigh:

(i) n the payor's good faith judgment, brings into
question the entitlement of the person claiming the
ti%ht to the payment to receive that payment;

1) has rendered the title unmarketable; or

(iii) may e:i;flose the payor to the risk of liability to
third parties if the payment is made;

(¢} the total amount of oil and gas proceeds in possas-
sion of the payor owed to the person making claim to
payment ia less than 8100 at the end of any month: or

[);jﬂ}: the person entitled to payment has failed ar refusad
to execute a division or transfer arder acknowledging the
proper interest to which the person claima to be sntitled
and setbing forth the mailing address to which Payment
may be directed, provided the division or transtér order
does not alter or aniend ths terms of the lease,

(8) If the circumstances deseribed in Subgection (8)a) or ()
arige, the payar may: :
(a} suspend and escrow the payments in Hccordanee
with Subeection (3); ar
{(b) at the reguest and expenss of the person claiming
entitlement to tha payment, make the payment into court
on an interpleader action to resolve the claim and avoid
linbility under this chapter. 2010

40-6-9.1. Payment information to royalty owners.

(1) When payment is made to an owner of a royalty interest
for the sale of il or gas produced from that royalty interest
pursuant to the requirements of Section 40-6-9, the following
information shall be included on the paysr's cheek stub or on
an attachment to the farm of payment: )

() the lease, property, or well fiame, and any lease,
roperty, or well identification number from which pro-
uetion 18 attributed;

(b} the month and year of the sales included in the

payment; = -«

lc) the total volume of oil or gas sold, as measured by

the means and upon the standards prescribed by the
beard pursuant to Subsection 40-6-5(2)(z):

(d) the average price per unit of oil or gaa sold;

(e) the total amount of state severance, ad valorem,

¢ &nd other production taxes; )

(f) a list of any other deducticns ar adjustments;

(g) the netvalue of total sales after taxes are deducted;
"(h) the royalty owner's interest, expressed as a decimal

number, in sales from the lease, property, or well;

(i)' the royalty owner's share of the total value of sales
prior to any deductions; I )

" (j) the royalty owner’s proportionate share of the sales
value less the royalty owner’s propertionate share of the
deductions, as applicable; and  *~ . . - .

(k) an address at which additional information pertain-
ing to the royalty owner's interest in production may be
obtained and questions may be answered.

(2) (a) Aroyalty owner who fails to receive the information
required by this section may notify the bosrd by certified
miil of the problem and request that the division conduet
en investigation. A "

(b) The division shall econduct the investigation and
repart to the board concerning: ’ ;

(i) whether the matter has been resalved: ar
(i) whether further action is netessary and its
recommendations’ for resolution’ of the matfer,

(e) The board may take any action it considers neces-
sdry fo resolve the matter pursvant to the provisions of
thia chapter. .

(3) A rayalty owner damaged by a violation of this section

may proceed as provided in Subsection 40-6-11(7). 1985

40-6-8.5. Permits for crude oil production — Applica-

i tion — Bond requirement — Closure of facil-
ities — Availahility of records.

(1) The division may issue permits authorizing construe-

tion, operation, maintenance, and cessation of treating facili-

MINES AND MINING

ties and operations covered by Subsection 406509y, d
approve, as part of that permit, post-cessation I'Etlam) Indy i) The
the site. . ’iﬂug | qu'an C
{2) Each owner and operator of any facility dog,. i 4T (a)
Subsection 40-8-5(2)(h) or planning to construgt o E'h’d g | evide
maintain a facility described in Subsection 40:8.5 1[11':]1 sions
submit to the division an apfplics.uon stating i d.el,; (b)
location, type, and caparity of the facility CaTitemplyy il iy othet
extent and location of area disturbed or to be & e, fhy hear
including, but not limited to, any pits, ponds, o tF (c}
associated with the facility; a plan for reclamatig, Ufl.l::m' L menc
and other materials required by the division, Ap R il
facilities described in Subsection 40-8-5(2)(h) sha) :’ihha‘ po-11.
plans by July 28, 1985. Application for all planned 3, g
must be approved and a permit ‘issued before any “litig
clearing or construction may occur. ¥ Ertiin
(3) As a condition for appraval of any permit, the OWngr {1) The
operator shall post-a bond in an amount determine, Tind 4 requi
division to cover reclamation costs for the site, Abproval of the r exami
permit is also conditioned upon compliance with | hm, .
rules, and orders of the board. Failure to post the bndg | @ ()
considered sufficient grounds to deny a permit., subpt
* (4) The board may order the elosure of any Facility desery aboul
in Subsection 40-6-5(2)(h) if an application is not Torthegrs court
in the time allowed in Subsection (2), a bond s ngt Pn?m:‘ comp
violation of the rules and regulations of other stata or fedgry] and |
agencies exists, or for other material and substantis] causy ment.
(6) The owner and operator are subject to all applca, (b)
state, federal, and loeal rules and regulations. ? he di
(6) The records required to be kept by Subsection 414 refus
5(2)i) shall be available for inspection and andit by theboary | @) (@)
or its agents during reasonable worldng houss, ibg a.ug )3
] el
40-6-10. Procedures — Adjudicative procecdings = | o ..
Emergency orders — Hearing examiners, excee
(1) {a) The Board of Oil, Gas, and Mining and the Divisioy b)
of Oil, Gas, and Mining shall comply with the procedury | apain
« ' and requirements of Title 683G, Chapter 4, Administratiie order.
Procedures Act, in their adjudicative
(b) The board shall enact rules governing its practioe ti
and procedure that are not inconsistent with Titls 610,
Chapter 4, Administrative Procedures Act, p
(2) When an-emergency requiring immediats action
found by the division director or any board member fo exist, ‘@ ()
the, division director or board member may issue an smer ceedit
gency order according to the requirements and procedires of chapt
Title 683G, Chapter 4, Administrative Procedures Act. provis
(3) A notice required by this chapter, except as othervise proces
provided, shall be given at the election of the board by: each |
(a) personal service; or (b)
(b) (i) one publication in: : k.- that g
. (A) a daily newspaper of general circulation i day o
the city of Salt Lake and county of Salt Lake, | (5) if o
Utah; and : % fivision
. (B) all newspapers of general circulation pub | vf] that
lished in the eounty where the land is affected, or thapter, if
some part of the land is situated; and weessary
: (i) electronic publication in accordance with Se¢  fufety ¢y -
tion 45-1-101. - i 8) (2) :
(4) (a) Any order made by the hoard is effective on isst: refine
ance. : persol
{b) All rules and orders issued by the board shall be: produ
(i) in writing; L S (b)
(i) entered in full in books to be kept by the bo2 produ
for that purpose; action
(iii) indexed; and " y and st
I(iv) public records open for nspection at all tn® owner
during reasonable office hours, el M (a)
(c) A.copy of any rule; finding of fact, or order, cert o the b
by the board or by the division directar, shall be rece! any p
in evidence in all courts of this state with the same & le o
as the original. ;. . shall
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(5) The board may act upon its own motion or upon the
peunon of any interested person.

(6) (a) The board may appoint a hearing examiner to take

,:zevidence and to recommend findings of fact and conclu-
- sions of law to the board.

(b) Any member of the board, division staff, or any

. other perscn designated by the board may serve as a

hearing examiner.
(¢) The board may enter an order based on the recom-
mendations of the examiner. 2009 (1st S.8.)

40-6-11. Power to summon witnesses, administer oaths
3 and require production of records — Enforce-
; ment — Penalties for violation of chapter or

rules — Illegal 0il or gas — Civil liability.
. (1) The board may summon witnesses, administer oaths,
nnd require the production of records, books and documents
for examination at any hearing or investigation conducted by

itk .

: '(2) (a) If any person fails or refuses to comply with a
_subpoena issued by the board, or fails or refuses to testify
“about any matter, the board may apply to any district
- court in the state for an order compelling that person to

. comply with the subpoena, and to attend before the board

. and produce the subpecenaed records, books, and docu-

" ments for examination, and to give his testimaony.

., {b) The court may punish the person for contempt as if

" be disobeyed a subpoena issued by the court, or if he
refiused to testify in a court.

@ {a} Whenever it appears that any person is violating
any provision of this chapter or any rule or ¢rder made

- . under the authority of this chapter, the board may issue
. an order requiring compliance within a period not to

exceed 30 days.

{(b) The board may bring suit in the name of the state
against any person violating this chapter, or rules or
orders made under the authority of this chapter ift

(i) the violation continues after expiration of the
time period granted in Subsection (3)(a);

(ii) the violation presents an immediate threat to
public health, safety, or welfare; or

(iii) the violation would cause waste.

(4) (a) If the board determines, after an adjudicative pro-
ceeding, that any person has violated any provision of this
chapter, or any permit, rule, or order made under the
provisions of this chapter, that person is subject, in a civil

" proceeding, to a penalty not exceeding $5,000 per day for
each day of violation.

{ {(b) If the board determines that the violation is willful,

7 that person may be fined not more than $10,000 for each

day of viclation.

(5) If ordered to do so by the board, the director of the
division may order the immediate closure or shutdown of any
well that is operating in violation of the provisions of this
chapter, if the closure or shutdown will not cause waste or is
necessary because of an immediate threat to public health,
safety, or welfare.

(6) (a) No person may sell, purchase, acquire, transport,
refine, process, or handle 1]_1egal oil, gas, or product, if the
person knows or has reason to know that the oil, gas, or
product is illegal.

(b} The court in the district where the illegal oil, gas, or
product is found, shall, after notice and hearing in an
action brought by the board, order the product to be seized
and sold, and the proceeds returned or held for the legal
OWIeEr.

(7) (a) Nothing in this chapter, and no suit by or against
the board, and no viclation charged or asserted against
any person under any provisions of this chapter, ar any
rule or order issued under the authority of this chapter,
shall impair, abridge, ‘or delay any cause of action for

if
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damages that any person may have or assert against any
person violating any provision of this chapter, or any rule
or order issued under the authority of this chapter.

(b} Any person damaged by any violation may sue for
and recover whatever damages that he otherwise may be
entitled to receive. 1987

40-6-12. Evasion of chapter or orders — Penalties —

Limitation of actions.

(1) (a) A person is guilty of a class A misdemeanor if, for the
purpose of evading this chapter or any order of the board,
he is convicted of any of the following:

(i) making or causing to be made any false entry in
any report, record, account, or memorandum re-
quired by this chapter or by any order;

(ii) omitting or causing to be omitted from any
report, record, account, or memorandum, full, true,
and correct entries as required by this chapter or by
any order; or ’

(iii) removing from this state or destroying, muti-
lating, altering, or falsifying any record, account, or
memorandum.

(b) Upon conviction under Subsection (1), a person is
subject to a fine of not mare than $5,000 or imprisonment
for a term not exceeding six months, or to both fine and
imprisonment.

(2) Any suit, action, or other proceeding based upon a

violation of this section may be commenced only within one
year from the date of the alleged violation. 2009

40-6-13. Restrictions of production not authorized.
This act shall never be construed to require, permit or
authorize the board or any court to make, enter or enforce any
order, rule, regulation, or judgment requiring restriction of
production of any pool or of any well (except a well drilled in
vialation of Section 40-6-6 hereof) to an amount less than the
well or pool tan produce unless such restriction is necessary to
prevent waste and protect correlative rights, or the operation
of a well without sufficient oil or gas production te cover
current operabing costs and provide a reasonable return,
without regard to original drilling costs. 1983

40-6-14. Fee on oil and gas — Payment of fee — Collec-

tion — Penalty and interest on delinquencies
— Payment when product taken in-kind —
Interests exempt.

1 (a) There is levied a fee as prov1ded in Subsection (1)(b)
for oil and gas:

(1) produced; and
(i) (A) saved;
(B) sold; or
(C) transported from the ﬁeld in Utah where
the oil or gas is produced.
(b) The fee imposed under this Subsection (1) is equal
to the product of .
(1) .002; and
(ii) the value of the 011 or gas determined in accor-
dance with Section 59-5-103.1. ‘

(2) (a) The State Tax Commission shall administer the
collection of the fee, including any penalties and interest.

(b) The money collected shall be deposited in the Oil
and Gas Conservation Account created in Section 40 6-
14.5.

(c} Time permds for the State Tax Commission to allow
a refund or assess the fee shall be determined in accor-
dance with Section 59-5-114.

(3) (a) Each person having an ownership interest in 011 or
gas at the time of production shall be liable for a propor-
tionate share of the fee equwalent to that person’s own-
ership interest.

(b) As used in this section “ownership interest” means

any: - :
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the results of the informal conference, the operator
waives any opportunity for further review of the fact
of the violation or to contest the amount of the civil
penalty assessed for the violation. :

(i) If, through administrative or judicial review, it
is determined that no viclation occurred or that the
amount of the penalty should be reduced, the division
shall, within 30 days, remit the appropriate amount
to the aperator with interest accumulated.

(3) (a) A civil penalty assessed by the division shall be final
only after the person charged with a violation described
under Subsection (1) has been given an opportunity for a
public hearing. ‘ . -

(b) If a public hearing is held, the board shall make
findings of fact and shall iszue a written decision as to the
occurrence of the violaticn and the amount of the penalty
which is warranted, incorporating, when appropriate, an
order requiring that the penalty be paid.

{c) When appropriate, the board shall consolidate the
hearings with other proceedings under Section 40-8-9.

{d) A hearing under this section shall be of record and

* shall be conducted pursuant to board rules governing the
proceedings. . ol LI . S

(e) If the person charged with a violation does not
attend the public hearing, a civil penalty shall be assessed
hy the division after the division: :

(i) has determined: 0

(A) that a violation did occur; and
(B) the amount of the penalty which is war-
ranted; and +

(ii) has issued an order requiring that the penalty
be paid.

(4) Civil penalties owed under this chapter may be recov-
ered in a civil action brought by the attorney general of Utah
at the request of the board in any appropriate district court of
the state.

(5) Any person who willfully and knowingly violates a
condition of a permit issued pursuant to this chapter or fails or
refuses to comply with an order issued under Section 40-8-9,
or any order incorporated in a final decision issued by the
board under this chapter, except an order incorporated in a
decision under Subsection (3); shall, upon conviction, be pun-
ished by a fine of not more than $10,000, dr by imprisonment
for not more than one year, or both. .

(8) Whenever a corporate permittee violates a condition of a
permit issued pursuant to this chapter or fails or refuses to
comply with any order incorporated in a final decision issued
by the board under this chapter, except an order incorporated
in a decision issued under Subsection (3), a director, officer, or
agent of the corperation who willfully and knowingly autho-
rized, ordered, or carried out the violation, failure, or refusal
shall be subject to the same civil penalties, fines, and impris-
onment that may.be imposed upon a person under Subsections
(1) and (5). - e LY P

(7) Any person who knowingly makes a false statement,
representation, or certification, or knowingly fails to make a
statement, representation, or certification in an application,
record, report, plan, or other document filed or required to be
maintained pursuant to this chapter or an order or decision
issued by the board under this chapter shall, upon conviction,
be punished by a fine of not more than $10,000, or by
impriscnment for not more than one year, or both.

(8) (a) An operator who fails to correct a vislation for which

a notice or cessation order has been issued under Subsec-

tion 40-8-9(3)(b) within the period permitted for a corree-

*. tion of the violation shall be assessed a civil penalty of not

less than $750 for each day during which- the failure or
violation continues. : o L A gy )

(b) The period permitted for correction of a violation for

which a notice of cessation order has been issued under

- Subsection 40-8-9(3)(b) may not end until:
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(i} the entry of a final order by the bearg, ;,
review proceeding initiated by the operator, in “"i!ic]%

the board orders, after an expedited hearin
suspension of the abatement requirements of ,_.;E
citation after determining that the operator wij| 5 ¢
fer irreparable loss or damage from the applicatjy, of
thiose requirements; or

(ii) the entry of an order of the court, a FeViey

proceeding initiated by the operator, in whicl p,
court orders the suspension of the abatement rEqujr.:E

ments of the citation. ; 1
{9) Money received by the state from civil ﬁena]ﬁeﬂ el
lected from actions resulting from this chapter shall b depcs.
ited into the division's Abandoned Mine Reclamation Fung ,
established under Section 40-10-25.1 and shall be used for 4,
reclamation of mined land impacts not coverad by reclamariy,
bonds. 2003

40-8-10. Notice. e o ;

Except as otherwise provided in this chapter, any notific;.

tion required by this chapter shall be:
(1). given by the beard or division by personal servigs 1
]._ﬂd'i\"igl‘l(ﬂ.‘} directly affected; and
(a) by one publication in a daily newspaper o
general cireulation in Salt Lake City, Utah: and
(b) in all newspapers of general eirculation pyh.
lished in the county or counties in which the T'ur_ﬂ
affected is sitdated; and '
(2) by publication in accordance with Section 45-1.101,
- e 2009
40-8-11. Budget of administrative expenses — Proce-
: dure — Division authority to appoint or em-
ploy consultants. o )

(1) The division, with the approval of the board, shall
prepare a budget of the administrative expenses in carrying
out the provisions of this act for the fiscal year next following
the convening of the Leégislature. This budget shall be submit-
ted to the executive director of the Department of Natura]
Resources for inclusion in the governor’s appropriation re-
quest to the Legislature. - - )

(2) The division shall have authority to appoint or employ
technical support or consultants in the pursuit of the cbjee-
tives of this act and shall be responsible for coordination with
other agencies in matters relating to mined land reclamation
and the application of related laws. 1983

40-8-12. Objectives.
The chjectives of mined land reclamation are:
(1) to return the land, concurrently with mining ar
- within & reasonable smount of time thereatter, to a stable
ecological eondition compatible with past, present, and
probahble future loeal land nses;

{2) to minimize or prevent present and future on-site or
off-site environmental degradation caused by mining op-
erations to the ecologic and hydrologic regimes and to
meet other pertinent state and federsl regulations regard-
ing air and water quality standards and health and safely

criteria; and :
{3) to minimize or prevent future hazards to public
safety and welfare. 1987

40-8-12.5." Ré_éléméﬁon réquired. , .
Every operator shall be obligated to conduct reclamation
arid shall be responsible for the tosts and expenses thereof.
. J - i ’ 1987

40-8-13. Notice of intention required prior to mining
- operations — Assurance of reclamation re-

t quired in notice of intention — When contents
‘confidential — Approval of notice of intention

- mnot required for small mining operations —
Procedure for reviewing notice of intention.

(1) (a) Before any operator begins mining operations, or

* continues mining operations pursuant to Section 40-8-23,
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| iz tha cperator shall file a notice of intention for each

mr]n'l ual mining operation with the division.

(b) The notice of intention referred to in Subsection
J {lrl'a,: ghall include:

(i) identification of all owners of any interest in a
mineral deposit, including any ownership interest in
surface land affected by the notice;. -

(i) copies of underground and surface mine maps;

(ii1) locations of drill holes;

{iv) accurate area maps of exmtmg and proposed
operations; and .

{(v) information regarding the amount of material
J extracted, moved, or proposed to be moved, relating to
ol the mining operation.

{c} The notice of intention for small mining operations

= ghall include a statement that the operator shall conduct

rm_a}lamtmn ag required by rulés promulgated by the
board

- {d) The notice of intention for mining operations, other
“than small mining upr_r;I.T.mns shall nclude a plan for

reclamation of the lands affected #s requi ired by rules

Zpromulgated by the board.

—(2) The division may require that the operator rehabilitate,
close, or mitigate the impacts of each drill hole, shaft, or
hmnel when no longer needed as part of the mining operation.

'(3) Information provided in the notice of intention, and its

attachments relating to the location, size, or nature of the .

deposit that is marked confidential by the operatar shall be
protected as confidential information by the board and the
d1v1510n and is not a matter of public record unless the board
or s division abtains a written release from the operator, or until
the mining operation has been terminated as provided in
Subsectlon 40-8-21(2).

(4) (a) Within 30 days from the recelpt of a notice of

intention, the division shall comp]ete its review of the

- .notice and shall make further inquiries, inspections, or
l-,;exammatlons that are necessary to properly evaluate the
». notice.

{(b) The division shall notlfy the 0perator of any objec-
. tions to the notice and shall grant the operator a reason-
¢ -able opportunity to take action that may be required to
- remove the objections or obtain a ruling relative to the

objections from the board.

{u] I:.xl:a:pt for the form and amount of surely, an nppru‘."‘l-! of
::. npotice of intention for small mining operations is not
I:Equ.lrt:d

{6) The notice of intention for mining operations other than
emall mining operations, shall be reviewed as pravided in this
Subsection (6).

(2) Within 30 days after receipt of a notice of intention
-or within 30 days following the last action of the operator
; 54 or the division on the notice of mtentlon the division shall

. make a téntative decision to approve or disapprove the

notlce of intention. .
() mail the information relatmg to the land af-
e, fected and the tentative decision to the operatar; and
(if} publish the information and the decision, in
abbreviated form: -~
(A) one time only in all newspapers of general
circulation published in the county where the
land affected is situated; and
(B) in a daily newspaper of general mrculatlon
in Salt Lake City, Utah; and .
{C) as required in Section 45-1-101.
(¢) The division shall also mail a copy of the abbrevi-
- ated information and tentative decision to the zoning
: "authority of the county in which the land affected is
situated and to the owner of record of the land affected.
=~ (d) ) Any person or agency aggrieved by the tentative
A decision may file a request for agency action with the
division.

=R

;
B
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(ii} If no requests for agency action are received hy
the division within 30 days after the last date of
publication, the tentative decision on the notice of
intention is final and the division shall natify the

operator.
(iii} If written objections of substance are recewed
the division shall hold a formal adjudicative proceed-

(e) Thls Subsection (6) does not apply to expleration.
(7) Within 30 days after receipt of a notice of intention
concerning exploration operations other than small mining
operations, the division will review the notlce of intention and
approve or disapprove it. 2009

40-8-14. Surely requirement — Llablhty of small min-
ing operations for failure to reclaim — Forfel-
ture of surety.

(1) (a) After receiving notification that a notice of intention
for mining cperations has been approved, but prior to
commericement of those operations, the operator shall
provide surety to the division, in a form and amount
determined by the division or board as provided in this
section.

- (b) In determining the amount of surety under this
section, the division may use the average cost of reclama-
tion per acre.

{c) The board shzall annually establish a figure repre-
senting the average cost of reclamation per acre after
receiving a presentation from the division concerning the
average cost of reclamation per acre and providing oppor-
tunity for public comment. =

(2) (a) Except as provided in Subsection (3), the division
shall approve the amount and form of surety.

(b) In determining the amount of surety to be provided,
the division shall consider:,

(i) the magnitude, type, and costs of approved
reclamation activities planned for the land affected,
and

(i) the nature, extent and duration of operations

_under the approved notice.

(¢) The division shall approve a fixed amount estlmated
to be required to complete reclamation at any, point in
time covered by the notice of intent.

(d) (i) The division shall determine the amount of

-surety required for notices of intention, by using cost
data from current large mining sureties,

(i) The costs shall be adjusted to reflect the nature
and scope of activities in the affrmative statement
filed under Subsection 40-8-18(4).

(e) (i) In determining the form of surety to be prowded
by the operator, the division shall approve a method
acceptable to the operator consistent with the re-
guirements of this chapter.

(i) The form of surety that the operator may
provide includes, but is not limited to, the following:

(A) collateral

(B) a bond or other form of insured guarantee;
(C) deposited securities; or

(D) cash. .

(3) (a) If the operator proposes reclamation surety in the
form of a written contractual agreement, the board shall
approve the form of surety.

(b) In making this decision, the board shall consider:

(i) the operator’s:

(A) financial status;
(B} assets within the state;
(C} past performance in complying mth con-
tractua.l agreements; and bl
(D) facilities available to carry out the
plan.ned Wwork; k
(i1) the magnitude, type, and costs of approved
- reclamation activities planned for the land aﬁ'ected
and




40-8-15

(iii) the natura, extent, and duration of operations
under the approved notics,

(4) In determining the amount and form of gurety Lo be
provided under this section, consideration shall be given to
similar requirements made on the operator by landowners,
governmental agencies, or others, with the intent that surety
requirements shall be eoordinated and not duplicated.

(5) The liability under surety provisions shall continue
until liahility, in part, or in its entirety, is released by the
divisiaon,

(6) (a) If the operator of a mining operation, including a
emall mining operation, fails or refuses to carry out the
necessary land reclamation as outlined in the approved
notice of intention, the board may, after notice and hear-
ing, declare any surety filed for this purpose forfeited,

(b) With respect to the surety filed with the division,
the board shall request the attorney general to take the
neceasary legal action to enforce and collect the amount of
liability, o

(¢) If surety or a bond has been filed with the Divicion
of Forestry, Fire, end State Lands, the School and Insti-
tutional Trust Lands Administration, or any agency of the
federal government, the board shall certify a copy of the
transeript of the hearing and transmit it to the Agency
together with a request that the necessary forfoiture
gction be taken.

. (d} The forfeited surety shall be used only for the
reclamation of the land to which it relates, and any
residual amount returned to the rightful elaimant. 2011

40-8-15. Notice of commencement to division —Opera-
tions and progréss report.

(1) Within 80 days afier commencement of mining opera-
tions under an approved notice of intention, the operator shall
give tiotice of such commencement to the division.

(2) At the end of each caléndar year, unless waived by the
division, each operator conducting mining operations under
an approved notice of intention shall file an gperations and
progress report with the division on a form prescribed in the
rules promulgated by the board. 1887

40-8-16. Approved notice of intention valid for life of
operation — Withdrawal, withholding, or re-
fusal of approval — Procedure and basis.

{1) An approved notice of intention or appréved revision of
it remains valid for the life of the mining operation, as stated
in it, unless the board withdraws the approval as provided in
Subsection (2). et P R TS
" (2). The board or the division shall not withdraw approval of
a notice of intention or revision of it, except as follows:

(a) Approval may be withdrawn in the event that the
operator substantially fails to perform reclamation or
conduct mining operations so that the approved reclama-
tion plan can be accomplished: - + .-

(b) Approval may be withdrawn in the event that the
operator fails to provide and maintain surety as may be
required under this chapter. = :

(c) Approval may be withdrawn. in the event that
mining operations are continuously shut down for a
period in excess of five years, unless the extended period
is accepted upon application of the operator,

(3) Approval of a notice of intention may not be refused,
withheld, nor withdrawn by the division until the operatar,
who holds or has applied for such approval, has had an
opportunily to request a hearing before the board, present
evidence, cross-examine, and participate fully in the procaed-
ings. Based on the record of the hearing, the board will izzun
an order concerning the refusal, withhelding, or withdrawal of
the nofice of intention. If no hearing is requested, the division
may refuse, withhold, or withdraw approval of & notice of
intention

A 2
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(4) In the event that the division or the board Withdray,
approval of a notice of intention or its revision, all minjns
operations included under the notice-shall be suspendeq i
accordance with procedures and schedulg approved by the
division. N = jc Y At 1989
40-8-17. Respousibility of operator to comply with

i plicable rules; regulations and ordinanc
_ Inspections. L W :

(1) The approval of a notice of intention shall not relieve the
operator from responsibility to comply with all other applica.
ble statutes, rules, regulations, and ordinances, including but
not limited to, those applying to safety, air and water polly.
tion, and public liability and property damage.

(2) As a condition of consideration and approval of a notig,
of intention, sach applicant or operator under a noties of
intention shall permit members of the board, the divisin, o
other state agency having lawful interest in the adminizir,.
tion of this act, to have the right, at all reasonable times 4,
enter the affected land and all related properties included iy
the notfice of intention, whether or not approved, to make
ingpections for the purposes of this act. 1975

ap.

S~

40-8-18, Notice of .intention to revisé operations __
S Procedure. R 1 :

(1) (a) Since mining operations and related reclamatin,
plans may need to be revised to accommodate thanging
conditions or new technology, an operator conducting
mining operations under an approved notice of intention
shall submit to the division a notice of intention when
revising mining operations.

{b) The notice of intention to revise mining operations
shall be submitied in the form required by the rules
promulgated by the board.

(2) (a) The notice of intention to revise mining operationg
will be designated as an amendment to the existing notics
of intention by the division, based on rules promulgated
by the board. ‘

(b} An amendment of a notice of intention will be
reviewed and considered for approval or disapproval by
the division within 30 days of receipt of a notice of
intention to revise mining operations.

(3) (a) A notice of intention to revise mining operations, if
not designated as an amendment of a notice of intention
as set forth in Subsection (2), shall be processed and
considered for approval by the division in the same
manner and within the same time period as an original
notice of intention. = = 7

"(b) The operator shall be authorized and bound by the
requirements of the existing ndtice until' the revision is
acted upon and any revised suréty requirements are
established and satisfied. Uit ahkl-

{4) (a) ¥ a change in the operation occurs, 4 mining oper-
ation representative shall submit an amendment to the
notice of intention. -~ =

(b) Although approval of an amendment to the notice of
intention by small mining operations is not required, a

. revised surety shall be filed by the permittee prior to

" implementing the amended notice of intention. 2003

40-8-19, Transfer of mining operation under approved
e : notice of intention. ..

Whenever an operator succeeds to the interest of another
operator who holds-an approved notice of intention or revision
covering a mining operation, by sale, assignment, lease, or
other means, the division may release the first operator from
his responsibilities under -his approved notice of intention,
including surety, provided the successor assumes all of the
duties of the former operator, to the satisfaction of the divi-
sion, under this approved notice of intention, including its
then approved reclamation plan and the posting of surety.

o

= o on < =e
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the Board may, afier notice and hearing, order that
reclamation be conducted by the Division and that:

1. The costs and expenses of reclamation, together
with costs of collection including attorney’s fees, be
recovered in a civil action brought by the attorney
general against the operator in any appropriate court;
or

2. Any surety filed for this purpose be forfeited,
With respect to the surety filed with the Division, the
Board shall request the Attorney General to take the
necessary legal action to enforce and collect the
amount of liability. Where surety or a bond has been
filed with other governmental agencies, the Board
shall notify such agency of the hearing findings, and
seek forfeiture concurrence as necessary.

RB47-4-115. Confidential Information.

Information provided in the notice of intention
relating to the location, size, and nature of the min-
eral deposit, and marked confidential by the operator,
shall be protected as confidential information by the
Board and the Division. The information will net be a
matter of public record until a written release is
received from the operator, or until the notice of
intention is terminated.

RE47-4-116. Public Notice and Appeals,

1. Public natice will be deemed complete when the
following actions have been taken:

(1) A description of the disturbed area and the
tentative decision o approve or disapprove the notice
of intention shall be published by the Division in
abbreviated form, one time cnly, in all newspapers of
general circulation published in the county or counties
where the land affected is situated, and in a daily
newspaper of general circulation in Salt Lake City,
Utah,

(2.) A capy of the abbreviated information and
tentative decision shall also be mailed by the Division
to the zoning authority of the county or counties in
which the land affected is situated and to the owner or
owners of record of the land affected, as described in
the notice of intention.

2. Any person or agency aggrieved by the tentative
decision may file a written protest with the Division,
during the public comment period identifled in the
notice, setting forth factual reasona for the complaint.

3. If no responsive written protests are received by
the Division within 30 days after the last date of
publication, the tentative decision of the Division on
the notice of intention shall be final and the aperator
will be so notified. ‘

4. If written objections of substance are received by
the Division during the public comment peried, a
hearing shall be held before the Division in accor-
dance with TICA 40-8-13, following which hearing the
Division shall issue its decision.

R647-4-117. Notification of Suspension or Termi-
nation of QOperations.

1. The cperator need not notify the Division of the
temporary suspenaion of mining operations.

2. In the case of a termination or a suspension of
mining operations that has exceeded, or is expected to
exceed two (2) years, the operator shall, upon request,
furpish the Division with such data as it may require
to evaluate the status of the mining operation, the
status of compliance with these rules, and the proba-
ble future status of the land affected. Upon review of
such data, the Division will take such action as may
be appropriate. The Division may grant an extended

w
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suspension period if warranted by a showing of gooq
cause by the operator.

3. The operator shall give the Division Promp
written notice of a termination or suspension of 1y
mining operations expected to exceed five (5) Yean
Upon receipt of notification, the Division shall, wit;,
30 days, make an inspection of the property.

4. Large mining operations that have beeq ap.
proved for an extended suspension period wij be
reevaluated on a regular basis. Additional interiy,
reclamation or stabilization measures may be 4,
quired in order for a large mining operation to remaj,
in a continued state of suspension. Reclamation of
large mining operation may be required after five (5)
years of continued suspension. The Division wil] ™
quire complete reclamation of the mine site when t,
suspension period exceeds 10 years, unless the oper.
ator appeals to the Board prior to the expiration of the
10-year period and shows good cause for a longe
suspension period.

R647-4-118. Revisions.

1. In order to revise a notice of intention, ay
operator shall file a Notice of Intention to Revige
Large Mining Operations (FORM MR-REV). This
notice of intention will include all information cop.
cerning the revision that would have been required in
the original notice of intention.

2. A Notice of Intention to Revise Large Mining
Operations (FORM MR-REV) will be processed and
conaidered for approval by the Division in the same
manner a3 an original notice of intention. The opera-
tor will be authorized and bound by the requirements
of the existing approved notice until the revision is
acted upon and any revised surety requirements are
satisfied, Those portions of the approved notice of
intention not subject to the revision will not be subject
to review under this provision.

3. Large mining operations which have a disturbed
area of five (5) acres or less may refile as a samall
mining operation. Reclaimed areas must meet full
bond release requirements before they can be ex-
¢luded from the disturbed acreage.

R6474-119. Amendments.

1. An amendment is an insignificant change to the
approved notice of intention. The Division will review
the change and make the determination of signifi-
cance on a case-by-case basis.

2. A request for an amendment should be filed on
the Notice of Intention to Revise Large Mining Opera-
tions (FORM MR-REV). An amendment of a large
mining operation requires Division approval but does
not require public notice.

R847-4-120. Transfer of Notice of Intention.

If an operator wishes to transfer a mining operation
to another party, an application for Transfer of Notice
of Intention -Large Mining Operations (FORM MR-
TRL), must be completed and filed with the Division.
The new mine operator will be required to post a new
reclamation surety and must assume full responsibil-
ity for continued mining operations and reclamation.

R8474-121. Reports. .

1. On or before January 31 of each year, unless
waived in writing by the Division, each operator
conducting large mining operations must file an An-
nual Report of Mining Operations (FORM MR-AR)
describing its operations during the preceding calen-
dar year. Form MR-AR, includes:
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R647-3-114. Mine Enlargement.

Before enlarging a small mining operation beyond
five (5) acres of surface disturbance, the operator must
file a Notice of Intention to Commence Large Mining

. Operations (FORM MR-LMO) and receive Division

approval.

RB47-3-115. Revisions.

-1, Small mining operators are required to submit a
revision to the complete notice of intention when a
significant change(s) in the small mining cperation
aceurs. A revision can be made by submitting a revised
FORM MR-SMQ (or similar form) and indicating the
portion(s) of the operation which is being revised.

. 2. Division approval of a revision of small mining
operations is not required but the operational change
may not be implemented until the Division deter-
mines that the revised NOI is camplete.

3. In the event the Division or the operator deter-
mine at the time a revision is submitted that the
amount of the current surety does not accurately
reflect the potential cost to complete reclamation at
any point in time during the revised small mining
operations, the Division may undertake a recalcula-
tion of the surety amount as provided in R647-3-111.8.
If the recalculated amount is greater than the amount
of the existing surety, the revised operations may not
be implemented until a revised surety is approved by
the Division.

R647-3-118. Transfer of a Notice of Intention.

If an operator wishes to transfer a small mining
operation to another party, an epplication form enti-
tled, Transfer of Notice of Intention - Small Mining
Operations (FORM MR-TRS) must be completed and
filed with the Division. The new mine operator must
post adequate reclamation surety and assume full
responsibility for all disturbances of the permitted
operation. The form and amount of surety must be
afproved by the Division for the transfer to be com-
plete.

R647-3-117. Reports.
1. On or before January 31 of each year, unless
waived in writing by the Division, each operator

- conducting small mining operations must file an op-

erations and progress report (FORM MR-AR) describ-
ing its operations during the preceding calendar year,
including:

1.11, The location of the operation and the number
and date of the applicable Notice of Intention;

1.12. The gross amounts of ore and waste materials
moved during the year, as well as the disposition of
such materials;

1.13. New surface disturbances created during the

year; ;

1.14. The reclamation work performed during the
year,

2. The operator shall keep and maintain timely
_ records relating to his performance under the Act and
still make these records available to the Division upon
request.
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R647-3-118. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined in the
R647-5 Rules, shall be applicable to minerals regula-
tory proceedinga.

RG47-3-119. Confidential Information.

Information provided in the notice of intention
relating to the location, size, and nature of the min-
eral deposit, and marked confidential by the operator,
ghall be protected as confidential information by the
Board and the Division. The information will not be a
matter of public record until a written release is
received from the operator, or until the notice of
intention is terminated.

References: 40-8-1 et seq.

History: D581, NEW, 12/01/88; 12230, NEC, 11/27/
g1: 12886, NSC, 06/01/92; 15182, 5YR, 12/15/98;
15450, AMD, 03/04/94; 15451, AMD, 05/04/94; 21330,
GYR, 07/27/98; 21758, AMD, 02/26/59; 26455, YR,
07/08/2003; 28339, AMD, 02/23/2006; 31512, GYR,
06/02/2008.

R647-4. Large Mining Operations.

R647-4-101. Filing Requirements and Review Proce-
dures.

R647-4-102. Duration of the Notice of Intention.

R647-4-103. Notice of Intention to Commence Large
Mining Operations.

R647-4-104. Operator(s), Surface and Mineral Own-
er(s). -

R647-4-105. Maps, Drawings and Photographs.

R647-4-106. Operation Plan.

R647-4-107. Operation Practices.

R647-4-108. Hole Plugging Requirements.

R647-4-109. Impact Assessment.

R647-4-110. Reclamation Plan.

R647-4-111. Reclamation Practices.

R647-4-112. Variance.

R647-4-113. Surety.

R647-4-114. Failure to Reclaim.

R647-4-115. Confidential Information.

R647-4-116. Public Notice and Appeals.

R647-4-117. Notification of Suspension or Termina-
tion of Operations.

R647-4-118. Revisions.

R647-4-119. Amendments.

R647-4-120. Transfer of Notice of Intention.

R647-4-121. Reports.

R647-4-122. Practices and Procedures; Appeals.

R647-4-101. Filing Requirements and HReview

Procedures.

Prior to commencement of operations, a Notice of
Intention to Commence Large Mining Operations
(FORM MR-LMO) containing all the required infor-
mation must be filed with and approved by the Divi-
sion and the Division shall have approved the form
and amount of reclamation surety.

1. Within 30 days after receipt of a Notice of
Intention, or within 30 days after receipt of any
subsequent submittal, the Division will complete its
review and notify the operatar in writing:

1.11. That the notice of intention is complete; or

1.12. That the notice of intention is incomplete, and
that additional information as identified by the Divi-
sion will be required. -

2. Within 30 days after receipt of the notice of
intention or within 30 days following the last action of



R647-4-102

the operatar or Division on the notice of intention, the
Division shall reach a tentative decision with respect
to the approval or denial of the notice of intention.

Notice of the tentative decision will then be pub-
lished in accordance with Rule R647-4-116.

3. Division approval of the notice of intention and
execution of the Reclamation Contract (FORM MR-
RC) by the operator shall bind the Division and the
operator in accordance with the Act and implementing
regula.t.mns, and, shall enable the operator to conduct
mining and reclamation actwmes in accordance
therewith.

4. The operator must notlfy the Division within 30
days of beginning mining operationa.

6. A permittee’s retention of an approved notice of
intention shall require the paying of permit fees as
authorized by the Utah Legislature. The procedures
for paying the permit fees are as follows:

6.11. The Division shall notify the operators of
record annually of the amount of permit fees autho-
rized by the Utah Legislature for the following notices
of intention.

5.11.11. Large Mining Operations {(less than 50
acres) (fees calculated on the disturbed acreage per-
mitted/bonded).

5.11.12. Large Mining Qperations {greater than 50
acres) (fees calculated on the disturbed acreage per-
mitted/bonded).

5.12. Fees are due beginning July 31, 1998 and
thereafter annually, by the last Friday of July as
authorized by the Utah Legislature.

5.13. A permittee may avoid payment of the fee by
complying with the following requirements:

5.13.11. A permittee will notify the Divisicn of a
desire to close out a notice of intention by checking the
appropriate box of the permit fees billing form.

5.13.12. The permittee will then arrange with the
Division for an onsite inspection of the site to assure
that all required reclamation has been performed. If
an inspection reveals that an area is not yet suitably
reclaimed, then a new billing notice will be issued and
the permittee will be given 30 days from the date of
the onsite inspection to pay the fee.

R647-4-102. Duration of the Notice of Intention.
The approved notice of intention, including any
subsequently approved amendments or revisions,
shall remain in effect for the life of the mine. However,
the Division may review the permit and require
updated information and modifications when war-
ranted. Additionally, failure by the operator to pay
permit fees required by R647-4-101(5) or maintain
and update reclamation surety as required may, after
notice and opportunity for Board hearing result in a
withdrawal of the approved notice of intention.

R647-4-103. Notice of Intention to Commence
Large Mining Operations.
The notice of intention shall address the require-
ments of the following rules:

TABLE
RULE # SUBJECT
R647-4-104 Operator{s), Surface and Mineral
Owner{(s)
R647-4-105 Mapa, Drawings and Photographs
R647-4-106 Operation Plan
R847-4-108 Hole Plugging Requu-ements
R647-4-109 Impact Assessment
R647-4-110 Reclamation Plan
R647-4-112 Variance
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R647-4-104. Operator(s), Surface and Minery|

Owner(s).

1. The name, permanent mailing address, and tele.
phone number of the operator responsible for thg
mining operations and reclamation of the site.

"2, The name, permanent mailing address, and te|e.
phone number of the surface landowner{(s) and mip.
eral owner(s) of all land to be affected by the opera-
tiona.

3. The federal mining claim number(s), lease num.
ber(s), or permit number(s) of any mining claims, or
federal or state leases or permits included in the landy
affected.

R647-4-106. Maps, Drawings and Photographs,

1. A topographic base map must be submitied with
the natice of intention. The scale should bhe approxi-
mately 1 inch = 2,000 feet, preferably a USGS 75
minute series or equivalent topographic map whers
available. The following information shall be included
on the map;

1.11. Property boundaries of surface ownership of
all lands which are to be affected by the mining
operations;

1.12. Perennial streams, springs and other bodies of
water, roads, buildings, landing strips, electrical
transmission lines, water wells, oil and gas pipelines,
existing wells, boreholes, or other existing surface or
subsurface facilities within 500 feet of the proposed
mining operations;

1.13. Proposed route of access to the mining opera-
tions from nearest publicly maintained highway. The
map scale will be appropriate to show access.

1.14. Enown areas which have been previously
impacted by mining or exploration activities within
the proposed disturbed area.

2. A surface facilities map shall be provided at a
scale of approzimately 1" = 200’ or other scale as
determined necessary by the Division. The following
information shall be included on the surface facilities
map:

2.11. Proposed surface facilities, including but not
limited to buildings, stationary mining/processing
equipment, roads, utilities, power lines, proposed
drainage control structures, and, the location of top-
soil storage areas, tailings or processed waste facili-
ties, disposal areas for overburden, solid and liquid
wastes and wastewater discharge treatment and con-
tainment facilities;

2.12. A border clearly nutlmmg the acreage pro-
posed to be disturbed by mining operations.

3. The following maps, drawings or cross sections
may be required by the Division:

3.11. Regraded Slopes to be left at steeper than
2h:1v;

3.12. Plans, profiles and cross sections of roads,
pads or other earthen structures to be left aa part of
the postmining land use;

3.13. Water impounding structures with embank-
ments greater than 20 feet in height from the up-
stream toe of the embankment or greater than 20 acre
feet in storage capacity;

3.14, Maps identifying surface areas which will be
disturbed by the operator but will not be reclaimed,
such as solid rock slopes, cuts, roads, or sites of
buildings or surface facilities to be left as part of the
postmining land use;

3.15. Sediment ponds, diversion channels, culvert
size and locations, and other hydrologic designs and
features to be incorporated into the mining and rec-
lamation plan;
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1.11. The location of the operation and file number
the approved notice of intention;
“1 1,12. The gross amounts of ore and waste materials

guch materials;
1.13. The reclamation work performed during the
year and new surface disturbances created during the

ye;l' The operator shall include an updated map
depicting surface disturbance and reclamation per-
formed during the year, prepared in accordance with

| Rule R647-4-105.

3. The operator shall keep and maintain timely
records relating to his performance under the Act, and
ghail make these recordas available to the Division
upon request.

R647-4-122. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined in the
R647-5 Rules, shall be applicable to minerals regula-
tory proceedinga.

References: 40-8-1 et seq.

History: 9582, NEW, 12/01/38; 12231, NSC, 1127/
91; 15183, 65YR, 12/15/93; 15452, AMD, 03/04/94;
15453, AMD, 03/04/94; 21331, 5YR, 07/27/98; 21759,
AMD, 02/26/99; 22121, NSC, 07/06/99; 23817, AMD,
see CPR; 23817, CPR, 10/01/2001; 26456, 5YR, 07/08/
2003; 28340, AMD, 02/23/2006; 31513, 5YR, 06/02/
2008.

R647-5. Administrative Procedures.

R647-5-101.
R647-5-102.
R647-5-103.
R647-5-104.
ceedings.
R647-5-106.
R647-5-106.
R647-5-107.
R647-5-108.
R647-5-109.
R647-5-110.
R647-5-111.

Formal and Informal Proceeding.
Informal Process.

Definitions.

Commencement of Adjudicative Pro-

Conversion of Informal to Formal Phase.
Procedures for Informal Phase.
Exhaustion of Administrative Remedies,
Waivers.

Severability.

Construction.

Time Periods.

R647-5-101. Formal and Informal Proceeding.

1. Adjudicative proceedings which shall commence
formally before the Board in accordance with the
“Rules of Practice and Procedure Before the Board of
Oil, Gas and Mining”, the R641 rules, include the
following: R647-2-112, Failure to Reclaim, Forfeiture
of Surety; R647-3-112, Failure to Reclaim, Forfeiture
of Surety; R647-3-113.5, Over 10-Year Suspension;
R647-4-114, Failure to Reclaim, Forfeiture of Surety;
R647-4-117.4, Over 10-Year Suspension.

2. Adjudicative proceedings which shall commence
informally before the Division in accordance with this
Rule R647-5 include the following: R647-2-101, Notice
of Intent to Commence Mining Operations; R647-2-
102, Extension; R647-2-107, Operation Practices;
R647-2-108, Unplugged Over 30 Days/Alternative
Plan; R647-2-109, Reclamation Practices Variancs;
R647-2-109.13, Revegetation Approval; R647-2-110,
Variance, Revocation or Adjustment of Variance;
R647-2-111, Release of Surety; R647-2-114, New or
Revised Notice of Intention; R647-3-101, Notice of
Intention to Commence Small Mining Operations;
R647-3-107, Operation Practices; R647-3-108, Un-
plugged over 30 Days/Alternate Plan; R647-3-109,

OIL, GAS AND MINING; NON-COAL

R647-5-104

Reclamation Practices Variance; R647-3-109.13, Re-
vegetation Approval; R647-3-110, Variance, Revoca-
tion, or Adjustment of Variance; R647-3-111, Release
of Surety; R647-3-113.1, Waiver, Annual Report;
R647-3-113.3 and R647-3-113.4, Termination or Sus-
pension; R647-3-113.5, Reevaluations, Reclamation;
R647-3-114, Mine Enlargement; R647-3-115, Revi-
siona; R647-3-117, Report Waiver; R647-4-101, Notice
of Intention to Commence Large Mining Operation;
R647-4-102, Updated Information or Modifications;
R647-4-107, Operation Practices; R647-4-108, Un-
plugged over 30 Days/Alternate Plan; R647-4-111,
Reclamation Practice, Variance; R647-4-111.13, Re-
vegetation Approval; R647-4-112, Variances, Revoca-
tion or Adjustment; R647-4-113, Release of Surety,
R647-4-117.3 and R647-4-117.4, Termination or Sus-
pension; R647-4-118, Revisions; R647-4-119, Amend-
ments; B647-4-121, Annual Report, Waiver.

8. Adjudicative proceedings which shall commence
before the Board but follow the procedures for the
informal process in this Rule R647-6 include the
following:

R647-2-111, Surety, Form and Amount; R647-3-111,
Surety, Form and Amount; and R647-4-113, Surety,
Form and Amount.

R&47-6-102. Informal Process.

Adjudicative proceedings declared by these rules
hereinabove to commence in the informal phase shall
be processed according to Rule R647-5 et seq. below.
All other requirements of the Mineral Rules shall
apply when they supplement these rules governing
the informal phase and when not in conflict with any
of the rules of R647-5. Notwithstanding this, any
longer time periods provided for in the Mineral Rules
shall apply.

R647-5-103. Definitions.
Definitions as used in these rules may be found
under R647-1-1086.

R647-5-104. Commencement of Adjudicative

Proceedings.

1. Except for emergency orders described further in
these rules, all adjudicative proceedings that com-
mence in the informal phase shall be commenced by
either:

1.11. A Notice of Agency Action, if proceedings are
commenced by the Board or Division; or

1.12. A Request for Agency Action, if proceedings are
commenced by persons other than the Board or Divi-
sion.

2. A Naotice of Agency Action shall be filed and served
according to the following requirements:

2.11. The Notice of Agency Action shall be in writing
and shall be signed on behalf of the Board if the
proceedings are commenced by the Board, or by or on
behalf of the Division Director if the proceedings are
commenced by the Division, A Notice shall include:

2.11.111 The names and mailing addresses of all
persons to whom notiece is being given by the Board or
Division, and the name, title, and mailing address of
any attorney or employee who has been designated to
appear for the Board or Division;

2.11.112 The Division’s file number ar other refer-
ence number;

2.11.113 The name of the adjudicative proceeding;

2.11.114 The date that the Notice of Agency Action
was mailed;

2.11.115 A statement that the adjudicative proceed-
ing is to be conducted informally according to the
provisions of these Rules and Sections 63G—4-202 and
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63G-4-203 of the Utah Code Annotated (1953, as
amended), if applicable;

2.11.116 A statement that the parties may request
an informal hearing before the Division within ten
(10) days of the date of mailing or publication and that
failure to make such a request for hearing may
preclude that party from any further participation,
appeal or judicial review in regard to the subject
adjudicative proceeding;

2.11.117 A statement of the legal authority and
jurisdiction under which the adjudicative proceeding
is to be maintained;

2.11.118 The name, title, mailing address, and tele-
phone number of the Division Director; and

2.11.11¢ A statement of the purpose of the adjudi-
cative proceeding and, to the extent known by the
Division Director, the questions to be decided.

2.12. Unless waived, the Division shall:

2.12.111 Mail the Notice of Agency Action to each
party and any other person who has a right to notice
under statute or rule; and

2.12.112 Publish the Notice of Agency Action if
required by statute or by the Mineral Rules.

2.13. All the listed adjudicative processes that com-
mence informally may be petitioned for by a person
other than the Division or Board. That person’s Re-
quest for Agency Action Bhall be in writing and signed
by the person invoking the jurisdiction of the Division
or by his or her attorney, and shall include:

2.13.111 The names and addresses of all persons to
whom a copy of the Request for Agency Action is being
sent;

2.13.112 A space for the Divigion’s file number or
other reference number;

2.13.113 Certificate of mailing of the Request for
Agency Action;

2.13.114 A statement of the legal authority and
jurisdiction under which Division action is requested;

2.13.115 A statement of the relief or action sought
from the Division; and

2.13.116 A statement of the facts and reasons form-
ing the basis for relief or action.

2.14, The person requesting the Division action
shall use the forms of the Division with the additional
information required by Rule R647-5-104.2.13 abave,
The Division is hereby authorized to codify said forms
in conformance with this rule. Said forms shall be
deemed a Request for Agency Action. The person
requesting agency action shall file the request with
the Division and shall, unless waived, send a copy by
mail to each person known to have a direct interest in
the requested agency action.

2.15, In the case of a Request for Agency Action, the
Division shall, unless waived, ensure that notice by
mail has been promptly given to all parties, or by
publication when required by statute or the Mineral
Rules. The written notice shall:

2.15.111 Give the Division's file number or other
reference number; w

2.15.112 Give the name of the proceeding;

- 2.15.113 Designate that the proceeding is to be
conducted informally according to the provisions of
these Rules and Section 63G-4-202 and 63G-4-203 of
Utah Code Annotated (1953, as amended), if applica-
ble;

2.15.114 A statement that the parties may request
an informal hearing before the Division within ten
(10) days of the date of mailing or publication and that
failure to make such a request may preclude that
party from any further participation, appeal or judi-
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cial review in regard to the subject adjudicative prp.
ceeding;

2.15.115 Give the name, title, mailing address, anq
telephone number of the Division Director; and

2.15.116 If the purpose of the adjudicative proceed-
ing is to award a license or other privilege as to which
there are multiple competing applicants, the Division
may, by rule or order, conduct a single adjudicative
proceeding to determine the award of that license or
privilege.

R647-5-105. Conversion of Informal to Formal

Phase.

1. Any time before a final order is issued in any
ad]ud:catlve proceeding before the Division, the Divi-
sion Director may convert an informal adjudicative
proceeding to a formal adjudlcatlve proceedmg ifs

1.11. Conversion of the proceeding is in the public
interest; and

112, Conversion of the praceeding does not unfairly
prejudice the rights of any party.

2. An adjudicative proceeding which commences
informally shall also be processed formally if an
appeal to the Board is filed under the rules hereinbe-
low. Such an appeal changes the character of the
adjudicative process to a contested case which re-
quires a formal hearing process before the Board or its
designated Hearing Examiner to best protect the
interests of the public as well as the parties involved,

R647-5-106. Procedures for Informal Phase.

1. A Request for Agency Action or Notice of Agency
Action ghall be the method of commencement of an
adjudicative process as previously discussed in these
rules.

2. The mailing requirements of Rule R647-5-
104.2.12.111 and R647-5-104.2.14, whichever is appli-
cable, shall be met.

8. The Notice of Agency Action shall be published in
a newspapér of general circulation likely to give notice
to intereated persons when required by statute or by
these Mineral Rules.

4. All notices required herein shall indicate the date
of publication or mailing and specify that any affected
person may file with the Division within ten (10) days
of said date- a written objection ‘and request for
informal hearing before the Division and that failure
to make such a request may preclude that person from
further participation, appeal or judicial review in
regard to the subject adjudicative proceeding. Said
ten (10) day period shall be waived if the Division
receives a waiver signed by those entitled to notice
under these rules.

5. In any hearing, the parties named in the Notice of
Agency Action or in the Request for Agency action
shall be permitted to testify, present evidence, and
comment on the issues.

6. Hearings will be held only after timely notice to
all parties.

e Dlscovery is prohlblted but the Division Director

may issue subpoenas or other orders to compel pro-
duction of necessary evidence.
- 8. All pariies shall have access to information con-
tained in the Division’s files and to all materials and
information gathered in by mveshgatmn, or to the
extent permitted by law.

9, Intervention is prohibited, except where mqu.u'ed
by federal statute or rule.

10, ANl hearings shall be open to all parties.

11. Within a reasonable time after the close of the
hearing, or after the parties’ failure to request a
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es. |

| duplication in these rules, For |

le plugging requirements is i %

n Exploration, Small Mining =

ining Operations. This rep- I

benefit the Operator by putting
t to a type of operation in thé

lin the section on that type of |

ction.

\pplicability, Type of Operations

ber 1, 1988, the following
usly exempted mining opera-
serations planning to commence, |
l'thin the state of Utah. These

existing mining operations

ctive date of these rules, orto

amendments filed prior to these

rules will apply to any revisions

intention filed subsequent to
rules.

d refer to the section of these

0 the type of mining operation

mining operation, or large

‘yconducted or proposed.

to all lands within the state .

¢t to its police power, regardless
awnership, and regardless of the

conducted. e .
ents/Memoranda of Under-

, Gas and Mining (Division) will
te agencies, local governmen-
E:i federal government, and
herance of the purposes of

1 Reclamation Act. The Division

=

puthorized to enter into cooperative agreements

| ,.ddevelop memoranda of understanding with agen-
. ges in furtherance of the purposes of the Act. The

objective is to minimize the need for operators to

. undel'fake duplicative, overlapping, excessive, or con-

ficting procedures.

3. Operator Responsibilities, Compliance with other
Lacal, State and Federal Laws:

The approval or acceptance of a complete notice of
intention shall not relieve an operator from his re-
.pgm-.ihilit]' to comply with the applicable statutes,
rules, regulations, and ordinances of all loecal, state
and federal agencies with jurisdiction over any aspect
of the operator’s mining operations, including, but not
{imited to: Utah State Division of Water Rights, the
Utah Department of Business Regulation, the Utah
State Industrial Commission, the Utah Department of
Environmental Quality, the Utah Division of State
History, the Division of Forestry, Fire and State
Lands, The School and Institutional Trust Lands
Administration, the Utah Division of Wildlife Re-
gourtes, the U. S. Fish and Wildlife Service, the
United States Bureau of Land Management, the
United States Forest Service, the United States En-
vironmental Protection Agency, and local county or
municipal governments.

4. Division Guidelines, Operator Assistance in Ap-
pli¢ation Preparation:

Each operator who conducts mining operations on
any lands within the state of Utah is responsible for

‘ compliance with the following rules. The Division
. shall provide guidelines to aid the operator in comply-

ing with the rules.

" RE47-1-108. General Rules.

The following are general rules for statewide appli-
cation.

R647-1-104. Violations and Enforcement.

_If after notice and hearing, the Board finds that a
violation of the Act, these rules, a notice of intention,
or a Board or Division order has occurred, the Board
may take any enforcement action authorized by law
including requiring: compliance, abatement, mitiga-
tion, cessation of operations, a civil suit, forfeiture of
surety, reclamation, or any other lawful action.

R847-1-105. Forms.

The attached forms are intended for the conve-
nience of the operator and the Division, and may be
changed from time to time. The forms are not part of
these rules and use of a particular form, though
encouraged, is not required, as long as all of the
necessary information is provided in a reasonable
manner.

R647-1-108. Definitions.

“Act” means the Utah Mined Land Reclamation Act,
enacted in 1975, as amended. (Section 40-8-1, et seq,,
UCA).

*Adjudicative proceeding” means an agency action
or proceeding that determines the legal rights, duties,
privileges, immunities, or other legal interests of one
or more identifiable persons, including all agency
actions to grant, deny, revoke, suspend, modify, annul,
withdraw, or amend an authority, right, or license;

- and judicial review of all of such actions. Those

matters not governed by Title 63G, Chapter 4, Admin-
istrative Procedures Act, of the Utah Code annotated
{1953, as amended) shall not be included within this
definition.
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“Agency” means a board, commissjon, department,
division, officer, council, office, commitiee, commis-
gion, bureau, or other administrative unit of this
state, including the agency head, agency employees,
or other persons acting on behalf of or under the
authority of the agency head, but does not mean the
Legislature, the courts, the governor, any political
subdivision of the state, or any administrative unit of
a political subdivision of the state.

“Agency head” means an individual or body of
individuals in whom the ultimate legal authority of
the agency is vested by statute.

sAmendment” is an insignificant change in the
approved notice of intention. ‘

sApproved Notice of Intention” means a formally
filed notice of intention to commence mining opera-
tions, including any amendments or revisions thereto
that is determined to be complete and contains a
mining and reclamation plan, which has been ap-
proved by the Division. A notice of intention for
exploration having a disturbed area of five acres or
less, or a small mining operation must be determined
complete in writing by the Division, but does not
require a mining and reclamation plan.

“Board” means the Utah Board of Qil, Gas and
Mining. The Board shall hear all appeals of adjudica-
tive proceedings which commenced before the Divi-
sion as well as all adjudicative proceedings and other
proceedings which commence before the Board. The
Board may appoint a Hearing Examiner for its hear-
ings in mecordance with the Rules of Practice and
Procedure before the Board of 0il, Gas and Mining,

“Deleterious Materials® means earth, waste or in-
troduced materials exposed by mining operations to
air, water, weather or microbiological processes,
which would likely produce chemical or physical con-
ditions in the soils or water that are detrimental to
the biota or hydrologic systems.

“Deposit” or “mineral deposit” means an accumula-
tion of mineral matter in the form of consolidated
rock, unconsolidated materials, solutions, or other-
wise occurring on the surface, beneath the surface, or
in the waters of the land from which any useful
product may be produced, extracted or obtained, or
which is extracted by underground mining methods
for underground storage. “Deposit” or “mineral de-
posit” excludes sand, gravel, rock aggregate, water,
geothermal steam, and oil and gas, but includes cil
ghale and bituminous sands extracted by mining
operations,

“Development” means the work performed in rela-
tion to a deposit following its discovery, but prior to
and in contemplation of production mining opera-
tions. Development includes, but is not limited to,
preparing the site for mining operations; further de-
fining the ore deposit by drilling or other means;
condueting pilot plant operations; and constructing
roads or ancillary facilities.

“Disturbed Area” means the surface land disturbed
by mining operations. The disturbed area for small
mining operationa shall not exceed five acres. The
disturbed area for large mining operations shall not
exceed the acreage described in the approved notice of
intention.

“Division” means the Utah Division of Oil, Gas and
Mining. The Division Director or designee is the
Presiding Officer for 21l informal adjudicative pro-
ceedings which commence before the Division in ac-
cordance with Rule R647-6.

“Exempt Mining Operations” means those mining
operations which were previously exempt from the Act
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because less than 500 tons of material was mined in a
period of twelve consecutive months or less than two
acres of land was excavated or used as a disposal site
in a period of twelve consecutive months. These ex-
emptions were eliminated by statutory amendments
in 1986 and are no longer available.

“Exploration” means surface disturbing activities
conducted for the purpose of discovering a deposit or
mineral deposit, delineating the boundaries of a de-
posit or mineral deposit, and identifying regions or
specific areas in which deposits or mineral deposits
are moat likely to exist. “Exploration” includes, but is
not limited to: sinking shafts; tunneling; drilling
holes; digging pits or cuts; building roads and other
access ways.

“Gravel” means a naturally oceurring unconsoli-
dated to meoderately consolidated accumulation of
rock and mineral particles, the dominant size range
being between 2mm and 10mm, which has been
deposited by sedimentary processes.

“Land affected” means the surface and subsurface of
an area within the state where mining operations are
being or will be conducted, including, but not limited
to: (a) on-site private ways, roads, and railroads; (b)
Iand excavations; (c) exploration sites; (d) drill sites or
workings; (e) refuse banks or spoil piles; {f) evapora-
tion or settling ponds; (g) stockpiles; (h) leaching
dumps; (i) placer areas; (j) tailings ponds or dumps;
(k) work, parking, storage, or waste discharge areas,
structures, and facilities. Land affected does not in-
clude: (x) lands which have been reclaimed in accor-
dance with an approved plan or as otherwise approved
by the Board, (¥) lands on which mining operations
ceased prior to July 1, 1977, or (z) lands on which
previously exempt mining operationa ceased prior to
April 29, 1989,

“Large Mining Operations” means mining opera-
tions which have a disturbed area of more than five
surface acres at any time.

“License” means a franchise, permit, certification,
approval, registration, charter, or similar form of
authorization required by statute.

“Mining operations” means those activities con-
ducted on the surface of the land for the exploration
for, development of, or extraction of a mineral deposit,
including, but not lumted to, surface mmmg and the
surface effects of underground and in situ mining;
on-site transportation, concentrating, milling, evapo-
ration, and other primary processing. “Mining opera-
tion” does not include: the extraction of sand, gravel,
and rock aggregate; the extraction of oil and gas; the
extraction of geothermal steam; smelting or refining
operations; off-site operations and transportation; re-
connaissance activities; or activities which will not
cause significant surface resource disturbance and do
not involve the use of mechanized earth-moving
equipment, such as bulldozers or backhoes.

“Natice of Intention” means a notice of intention to
commence mining operations, that provide the com-
plete information required for authorization to con-
duct mining operations, and includes any amend-
ments or revisions thereto.

“Off-site” means the land areas that are outside of
or beyond the on-site land.

“On-site” means the surface lands on or under
which surface or underground mining operations are
conducted. A series of related properties under the
control of a single operator but separated by small
parcels of land controlled by others will be considered
a single site unless excepted by the Division.
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" “Operator” means any natural persen, corporation,
association, partnership, receiver, trustee, executur
administrator, guardian, fiduciary, agent, or Other
arganization or representatwe of any kind, eithgy
public or pnvate uwnmg, controlling, conductmg, or
managing & mining operation or proposed mining
operation.

“Owner” means any natural person, corporation,
association, partnersh.lp, receiver, trustee, executur
administrator, guardian, fiduciary, agent, or other
organization or representative of any kind, either
public or private, owning, controlling, couducting, or
managing a mineral deposit or the surface of landg
employed in mining operations. .

“Party” means the Board, Division or ather person
commencing an adjudicative proceeding, all respon.
dents, all persons permitted by the Board to intervene
in the proceeding, and all persons authorized by
statute or agency rule to participate as parties in an
adjudicative proceeding.

“Permit” means a notice to conduet mining opera-
tions issued by the Division. A notice to conduct
mining operations is issued by the Division when
either a notice of intention for a small mining opera-
tion or exploration is determined to be complete and
includes a surety approved by the Division, or a notice
of intention for a large mining operaticn or explora-
tion with a plan of operations and surety approved by
the Division.

“Person” means an individual, group of individuals,
partnership, corporation, association, political suhdi-
vigion or its units, governmental subdivision or its
units, public or private arganization or entity of any
character, or ancother agency.

“Presiding Officer” means an agency head, or an
individual or body of individuals designated by the
agency head, by the agency’s rules, or by statute to
conduct an adjudicative proceeding. For the purpose
of these rules, the Board, or its appointed Hearing
Examiner, shall be considered the Presiding Officer of
all appeals of informal adjudicative proceedings which
commenced before the Division as well as all adjudi-
cative proceedings which commence before the Board.
The Division Director ¢r histher designee shall be
considered a Presiding Officer for all informal adjudi-
cative proceedings which commence béfore the Divi-
sion in accordance with this Rule R647-5. If fairness to
the parties is not compromised, an agency may sub-
stitute one Presiding Officer for another during any
proceeding.

“Reclamation” means actions performed during or
after mining operations to shape, stabilize, revege-
tate, or otherwise treat the land affected in order to
achieve a safe and ecologically stable condition and
use which will be consistent with local environmental
conditions and Iand management practices.

“Regrade or Grade” means to physically alter the
topography of any land surface.

“Respondent” means any person against whom an
adjudicative proceeding is initiated, whether by an
agency or any other person.

“Revision” means a change to an approved Notice of
Intention to Conduct Mining Operations, which will
increase or decrease the amount of land affected, or
alter the location and type of on-site surface facilities,
such that the nature of the reclamation plan will
differ substantially from that in the approved Notice
of Intention.

“Rock Aggregate” means those consolidated rock
materials associated with a sand deposit, a gravel
deposit, or a sand and gravel deposit, that were
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Part 3
. Finances
Section
| 70.2.301,  Budget.

70.2-302.  Fees.

78-2-303.  Species Protection Account.

79-2-304.  Natural Resources Conservation Easement Ac-

: count.

79-2-305.  Wetlands Protection Account [Contingent on
2002 settlement agreement between U.S.
Dept. of the Interior and state Dept. of Natural
Resources].

79-2-306.  Recreational Trails and Streams Enhancement
and Protection Account [Contingent on 2002
settlement agreement between U.S. Dept. of
the Interior and state Dept. of Natural Re-
sources],

Part 4

3 Miscellaneous

79-2-401.  Volunteer workers authorized.

79-2-402.  Qutdoor recreation facilities — Participation in

. federal programs — Comprehensive plan.

79.2-403.  Rulemaking for sale of real property — Licensed
or certified appraisers — Exceptions.

79-2-404.  Contracting powers of department — Health

insurance coverage.

PART 1
GENERAL PROVISIONS

79-2.101. Title,
This chapter is known as the “Department of Natural
Resources.” 2009

79-2-102. Definitions.
:As used in this chapter:
=~ (1) *Conservation officer” is as defined in Section 23-
- 132,

(2) “Species protection” means an action tc protect a

-+ plant or animal species identified as:

i {a) 'sensitive by the state; or

(b) threatened or endangered under the Endan-
gered Species Act of 1973, 16 U.S.C. Sec. 1531 et seq.

(3) “Volunteer” means a person who donates a service
to the department or a division of the department without
pay or other compensation. 2000

PART 2
. DEPARTMENT CREATTON AND ADMINISTRATION

- 79.2.201. Department of Natural Resources created.

(1) There is created the Department of Natural Resources.
£(2) The department comprises the following:
(a) Board of Water Resources, created in Section 73-10-
1.5; .

* (b) Forestry, Fire, and State Lands Advisory Council,

created in Section 65A-1-2;
i (c) Board of Qil, Gas, and Mining, created in Sectian
0-6-4;
{d) Board of Parks and Recreation, created in Section
79-4-301; '
(e) Wildlife Board, created in Section 23-14-2;
(f) Board of the Utah Geoclogical Survey, created in
Section 79-3-301;
(g) Water Development Coordinating Council, created
in Section 73-10c-3;
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(h) Division of Water Rights, created in Section 73-2-
iIL.1%

(i) Division of Water Resources, created in Section
73-10-18;

(j) Division of Forestry, Fire, and State Lands, created
in Section 65A-1-4; : ]

(k) Division of Oil, Gas, and Mining, created in Section
40-6-15; :

(1) Division of Parks and Recreation, created in Section
79.4-201;

(m) Division of Wildlife Resources, created in Section
23-14-1; )

(n) Utah Geological Survey, created in Section 79-3-
201;

(o) Heritage Trees Advisory Committee, created in Sec-
tion 65A-8-306;

(p) Recreational Trails Advisory Council, authorized by
Section 79-5-201;

(q) Boating Advisory Council, autherized by Section
73-18-3.5;

(r) Wildlife Board Nominating Committee, created in
Section 23-14-2.5; and

(s) Wildlife Regional Advisory Councils, created in Sec-

tion 23-14-2.8. 2009
79-2-202. Executive direcfor of Department of Natural
Resources — Appointment — Remowval —

Compensation — Responsibilities — Depart-
ment fee schednle [Eifective until execution
and funding of 2002 settlement agreement
between U.S. Dept. of the Interior and state
Dept. of Natural Resources].

(1) (a) The chief administrative officer of the department is
an executive director appointed by the governor with the
consent of the Senate. .

(b) The executive director may be removed at the will of
the governor.

{c) The executive director shall receive a salary estab-
lished by the governor within the salary range fixed by the
Legislature in Title 67, Chapter 22, State Officer Compen-
satiom.

{2) The executive director shall:

(a) administer and supervise the department and pro-
vide for coordination and cooperation among the boards;
divisions, couneils, and committees of the department;

(b) approve the budget of each board and division;

(e) participate in regulatory proceedings as appropriate
for the functions and duties of the department;

(d) report at the end of each fiseal year to the governor
on department, board, and division activities; end

{p) perform other duties as provided by statute.

{3) By following the procedures and requirements of Title
63J, Chapter 5, FedemFFunds Procedures Act, the execulive
director, may accept an executive or legislative provision that
is enacted by the federal government, whereby the state may
participate in the distribution, dishursement, or administra-
tion of a fund or service from the federal government for
purpeses consistent with the powers and duties of the depart-
ment.

(4) (a) The executive director, in cooperation with the gov-
ernmental entities having policymaking authority regard-
ing natural resources, may engage in studies and compre-
hensive planning for the development and conservation of
the state’s natural resources.

{h) The executive director shall submit any plan to the
governor for review and approval. 2009

Executive director of Department of Nat-
ural Resources — Appointment — Removal —
Compensation — Responsibilities — Depart-
ment fee schedule [Effective upon execution
and funding of 2002 settlement agreement
between U.S. Dept. of the Interior and state
Dept. of Natural Resources].

(1) (a) The chief administrative officer of the department is
an executive director appointed by the governor with the
consent of the Senate. :




-

A

e

79-2-203

(b) The executive director may be removed at the will of
the governor.

“(¢) The executive director shall receive a salary estab-
lished by the governor within the salary range fixed by the

+ Legislature in Title 67, Chapter 22, State Officer Compen-

sation.

(2) The executive director shall:

(a) administer and augcmse the department and pro-
vide for cooardination an cooperation among the boards,
divisions, couneils, and committees of the department;

(h) approve the ‘budget of each board and division;

{c) partivipate in regulatory proceedings as appropriate
for the functiéns and duties of the deparfmesnt;

(d) ensure that funds appmprm:,edpta the departmeut
from the Wetlands Protection Account created by Section
79-2-305 are expended in accordance with that section;

(e) ensure that funds appropriated to the department
from the Recreational Trails and Streams Enhancement

" and Protection Account created by Section 79-2-306 are

expended 1n accordance with that section;

(f) report at the end of each fiscal year to the governor
on department, board, and division activities; and

(g) perform other duties as provided by statute.

(3) By following the procedures and requirements of Title
63J,.Chapter 5, Federal Funds Procedures Act, the executive
director may accept an executive or legislative provision that
is enacted by the federal government, wherchy the state may
participate in the distribution, disbursement, or administra-
tion of a fund or service from the federal government for
purposes consistent with the powers and duties of the depart-
ment.

(4) (a) The executive dlrector in cooperation with the gov-

ernmental entities having policymaking authority regard-
"ing natural resources, may engage in studies and compre-
hensive planning for the development and conservation of
the state's natural resources. ;

" (b) The executive director shall submit any plan to the
governor for review and approval. 2009

79-2-203. Policy board members.

(1) Members of a policy board within the deparl:ment shall
be appointed consistent with the following criteria:

{a) geographical distribution;

(b) expertise or persona.l experience with subject mat-
ter;

(c) diversity of oplmon and pohtma] preference and

(d) ‘gender, cultural, and ethnic representation.

(2) The governor may remove & member at any time for
official misconduct, habitual or willful neglect of duty, or for
other good and sufficient cauvse.

(3) Nomember of the Legislature may serve as a member of
a division policy board.

“(4) (a) In addition to the disclosures required by Sectlon
67-16-7, a board member shall disclose any conflict of
interest ta the board.

(b) Notwithstanding Section 67-16-9, a board member
with a substantial conflict may serve on the board if the
member refrains from voting on a board action when the
conflict involves:

(i) a direct financial mterest in the sub]ect under i

consideration; or
(ii) an entity or asset that/ could be substantially
affected by the outcome of board action. 2009

79-2-204. Division directors — Appointment — Re-
moval — Jurisdiction of executive director.
(1) (a) The chief administrative officer of a division within
the department is a director appointed by the executive
director with the concurrence of the board having pohcy
authority for the division. -
. (b) The director of a division may be remuved from
office by the executive director.

NATURAL RESOURCES 1054

{c} The appointment and term of office of thg , sl

engineer, notwithstanding anything to the contrayy o
tained in this section, shall be in accordance with SEct:;
73-2-1.
(2) (a) The executive director has sdmi.mstrranve
tion over a division director for t.he se n!'tta IemﬁL
Lr:f tdiep&rtmeut policy as esl:ablm by the &mm.!
ar
(b) The executive director may: vt
(1) consolidate personnel and service fllnctlons in
the divisions to effectuate efficiency and economy i,
the operations of the department;
(i1) ‘establish a departmental services divisioy to
perform service functions; and
(iii) employ law enforcement officers and specin
function officers within the department that have a
‘of the powers of a conservation officer and law ep.
forcement officer, with the exception of the power t,
serve civil process. 2008

79-2-205, Procedures — Adjudicative proceedings,
Except as provided by Sections 40-10-13, 63G-4-102, anq
73-2-25, a division, board, council, or committee referred to in
Sectlon 79-2-201 shall comply with the procedures and Te-
qmrements of Title 63G, Chapter 4, Administrative Procg
dures Act, in an adjudicative proceedmg 2008

e

. if
PART 3

' FINANCES

79-2-301. Budget.
(1) The department shall prepare and submit to the gover-

Tor, to be included in the budget to be submitted to the

Legislature, 2 budget of the department’s requirements for
expenses in carrying out the provisions of law during the fiscal
vear next following the convening of the Legislature.

(2) The director of each division shall prepare, with thg
advice of the division’s policy board, a budget of expenses for
the next flscal year, which shall be subrhitted to the executive
director to aid in the preparatmn of the departmental budget.

2009

79-2-302. Fees. . ‘

(1) Unless otherwise provided by statute, the department
may adopt a schedule of fees assessed for services provided by
the department.

(2) A fee described in Subsection (1) shall:

- (a) be reasonable and fair; and
(b) reflect the cost of services pravided.

{3) The department shall submit a fee established under

this section to the Legislature as part of the department's

annual appropriations request.
(4) The department may not charge or collect a fee estab-
lished under this section without approval of the Legislature.
2009

79-2-303. Species Protection Account:
(1) There is created within the General Fund a rsstricted
account known as the Species Protection Account.
(2) The account shall consist of: ‘
¢ - {(a) revenue generated by the brine shrimp tax provided
for in Title 59, Chapter 23, Brine Shrimp Royalty Act; and
(b) interest earned on monies in the account.
(3) Monies in the account may be appropriated by the
Legislature to: -
(a) develop and implement species status assessments
and species protection measures;
. (b) obtain biclogical opinions of proposed species pro-
tectlon measures;
(¢) conduct studies, investigations, and research into
the effects of propozed. species protection measures;
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State of Utah
DEPARTMENT OF NATURAL RESOURCES

MICHAEL R. STYLER
Executive Director

(Fovernay |
 GREGEBELL
Liewtenant Cfovernor
December 2, 2010
Joro Walker
Charles R. Dubue

Western Resource Advocates
150 South 600 East, Suite 2A
Salt Lake City, UT 84102

Dear Ms. Walker and Mr. Dubuc,

ed by the Utah Division of Forestry,

This letter responds to the Petition for Consistency Review receiv
behalf of Friends of Great Salt Lake

Fire, and State Lands (“Division”) you filed on August 9,2010 on
and others (“Friends et al.”).

decision memorialized in ROD 09-0406-200

Your petition seeks consistency review of the Division’s
leases for mineral extraction on the Great Salt

00115 approving an exchange of leases and granting new
Lake.

rules, the Division reviewed your petition, found it to be complete, and then

Pursuant to applicable
artment of Natural Resources, Michae} Styler.

forwarded it to me, Executive Director of the Dep

at the Third District Court, Case No. 080902785, recently issued a
ivision’s decision dismissing a similar Petition for
val of mineral leasing of 23,088 acres at Clyman

As you are aware, Judge Trease
Memorandum Decision and Ruling affirming the D
Consistency Review related to the Division’s appro
Bay.

sing the Petition for Consistency Review on the Clyman Bay lease

The Court upheld my decision dismis;
because the Petitioners were not considered “aggrieved parties.”

Petitioners did not have authority to participate in the adjudicative proceeding. Petitioners are
not “parties” as defined under the Utah Administrative Procedures Act (U. APA). Utah Code
Ann. § 63G-4-103(f) provides that a “Party” means the agency or other person commenecing an
adjudicative proceeding, all respondents, all persons permitted by the presiding officer to

intervene in the proceeding, and all persons authorized by statute or agency rule to participate as

parties in an adjudicative proceeding. (Memorandum Decision and Ruling, 4 (Sept. 10, 2010)).

but

Furthermore, the Court affirmed that the decision to grant the leases was not a planning proceeding,
an adjudicatory decision made under existing management plans.
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The ROD proceedings concerned the lease application under the existing state management plans
— the MLP, a resource plan, and the CMP, a comprehensive management plan. See Utah Admin.
Code R652090-200, which explains that the Division must implement at least on type of
management plan The ROD was an adjudicatory and not planning decision....[PJursuant to the
relevant statute , the oversight and review the Petitioners seek must occur when the plans are
initially implemented or they could have filed for Agency Action to amend the MLP. Therefore,
under the relevant statutes, the Petitioners have no right to Consistency Review and the
Respondents correctly denied Petitioners’ Petition for Consistency Review.

Similar to the earlier decision, the Petitioners who filed the current petition were not parties to the
adjudicatory decision memorialized in ROD 09-0406-200 00115, and the decision was not a planning
decision. Rather the decision was adjudicatory and made under the existing Mineral Leasing Plan and
Comprehensive Management Plan. (/4. at 5).

Additionally, even if Petitioners were considered parties to the adjudicatory decision, the petition was
untimely. Utah Code § 65A-1-4(6) specifies that “an aggrieved party to a final action by the director
may appeal that action. .. within 20 days after the action.” The final action of the Division occurred on
August 4, 2009, The Petition for Consistency Review was not received until August 9, 2010, over a year
after the final action.

For the forgoing reasons, and without reaching the merits of the petition, I decline to review the petitiont
and order that the Petition for Consistency Review is hereby dismissed.

Pursuant to Utah Code § 63G-4-401(3)(2), a party may file a petition for judicial review of this final
agency action in the appropriate district court within thirty (30) days after the date of this order.

Sincerely,

Tded @B

Michael R. Styler
Executive Director
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October 25, 2010
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Joro Walker

Charles R. Dubuc .

Western Resource Advocates
150 South 600 East, Suite 2A.
Salt Lake City, UT 84102

Dear Ms. Walker and Mr. Dubuc:

This letter is in response to the Request for Agency Action received by the Utah Division of Forestry, Fire, and
State Lands (“Division™) on August 19, 2010 filed on behalf of Friends of Great Salt Lake and others (“Friends et
al.”).

The request you filed seeks to challenge the Division’s decision memorialized in Record Of Decision (ROD) 09-
0406-200 00115 approving an exchange of leases and granting new leases for mineral extraction on the Great Salt
Lake,

In the Request for Agency Action, Friends et al. asks the Division to (1) “{cJorrectly restate and apply the Public
Trust doctrine...”, (2) “[r]ectify the deficiencies in its public trust and management planning efforts...:, and (3)
“[mJeaningfully and adequately notify Friends and the public at large of any Division actions impacting sovereign
lands...” See Request for Agency Action, 3 (Aug. 19, 2010},

Judge Trease at the Third District Cowrt, Case No. 080902785, has issued a Memorandum Decision and Ruling
affirming the Division’s decision dismissing a similar Request for Agency Action challenging a mineral leasing
decision for 23,088 acres at Clyman Bay because such a request is not authorized by rule or statute:

Pursuant to § 63G-4-201(3)(1), a person may file a request for agency action, “[w]here the law
applicable to the agency permits persons other than the agency to initiate adjudicative
proceedings.” The Utah Admin. Code limits agency review to “applications for leases, permits,
easements, sale of sovereign lands, exchange of sovereign lands, sale of forest products and any
other disposition of resources under the authority of the agency or other matters where the law
applicable to the agency permits parties to initiate adjudicative proceedings. Utah Admin. Code
R652-8-200, See also R652-8-100. Petitioners’ Request is not for any of the above, and the
Division does not specifically authorize such an agency action in any other administrative rule.
Memorandum Decision and Ruling, 7 (Sept. 10, 2010, Case No. 080502783).

The Judge also affirmed the Division’s dismissal on the ground that filing a Request for Agency Action does not
allow a non-party to intervene in ROD proceedings.

1594 West North Temple, Suite 3520, PO Box 145703, Selt Lake City, UT 84114-5703
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Furthermore, the filing of a Request for Agency Action does not confer on the Petitioners, the status of
party or intervenor in the ROD proceedings. To find otherwise would render meaningless the provisions
of [Utah Code] § 63G-4-203(g) which outlines the procedures for informal adjudicative proceedings and
states that “intervention is prohibited, except that the agency may enact rules permitting intervention where
a federal statute or rule requires that a state permit intervention.”,., The Respondents properly dismissed
Petitioners’ Request for Agency Action. 7d.

Because Petitioners’ present Request for Agency Action challenging a similar mineral leasing decision is not
authorized by rule, and because Petitioners cannot collaterally attack the ROD through a Request for Agency
Action, the Division hereby dismisses the Request for Agency Action filed by Friends of Great Sait Lake et al.
challenging ROD 09-0406-200 00115.

Parties having an inferest in this action may file a petition for adminisirative review of the Division’s action
pursuant to R652-9-300 and 652-9-400, A petition must be in writing and shall contain:

The statute, rule, or policy with which the Division action is alleged to be inconsistent;

The nature of the inconsistency of the Division action with the statnte, rule, or policy;

The action petitioner feels would be consistent under the circumstances with statute, rule, or policy, and;
The injury realized by the party that is specific to the party arising from the Division action. If the injury
identified by the Petition is not peculiar to the petitioner as a result of the Division action, the Director
will decline to undertake consistency review.

L AL

Any petition for consistency review must be received by the Division by 6:00 p.m. no later than 20 days
from the date this letter was mailed.

chard J. Buehler
Director

ce: Fred Donaldson
Mike Johnson
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IN THE PISTRICT COURT OF THE THIRD JUDICIALDISTRL(‘;’I: .
IN AND FOR SALT LAKF, COUNTY, STATE OF UT

'] e et e ST o P ark

FRIENDS OF GREAT SALT LAKE, et al, MEMORANDUM DECISION AND
RULING D

Petitioners,

V8. Case No. 080902785

UTAH DEPARTMENT OF NATURAL -
RESOURCES, and agency.of the State of Judge Vernico Trease

Utah, et al., }

Respondents,

GREAT SALT LAKE MINERAL
CORPORATION, - -

Intervenor/Plaintiff,

V8.

FRIENDS OF GREAT SALT LAKE, ctal,,

Defendants,

The shove matter came before the court for decision on three motions for partial summary
judgment regarding the Petitioners’, Friends of Great Salt Lake, the Utah Waterfowl Assaciation,
the National Audubon Society, and others (“Petitioners”), appeal of a final agency action,
Respondents are the Utah Department of Natural Resources (“DNR”); the Division of Forestry,
Fire and State Lands (the “Division”); the Executive Director of DNR; the Executive Director of
the Division; and others (collectively, “Respondents™). The Great Salt Lake Minerals
Corporation (“Mineral Company”) intervened in the action and filed a declaratory action against
Pefitioners. All three parties filed motions for summary judgments, which were stayed pending a
deoision from the Uteh Supreme Coust; an opinion was published March 30, 2010, See Friends
of Great Salt Lake v. Utah Dep't of ‘Natural Res., 2010 UT 20, 230 P.3d 1014 '

On June 7, 2010, oral argument on the motions for partial summary judgment was
convened to allow Petitioners, Respondents, and Mineral Company an opportunity to present
their arguments. The court has carefully considered the oral arguments presented by counsel and




thoroughly reviewed the parties’ memoranda, exhibits, the relevant case law, and all applicable
rules and statutory provisions. Now being fully advised, the court makes the following ruling .
graniing Respondents® and Mineral Company’s motions for partial summary judgment and
denying Petitioners’ motion for partial summary judgment. '

PROCEDURAL HISTORY

Petitioners filed a Complaint and Petition for Review in this court on February 15, 2008,
They seek a declaratory judgment requiring the Respondents to adjudicate the Petitions that the
Respondents denied and dismissed in its July 2, 2007 Decision and Order.! In large measure,
Petitioners had challenged the Division’s issuance of a lease to the Mineral Company for mining
extragtion in the Great Salt Lake as a breach of the public trust dootrine and the Respondents

denied and dismissed Petitioner’s Petitions.

Petitioners concurrently filed an appeal of the Decision and Order with the Utah Supreme
Court, as well as a Petition for Bxiraotdinary Relief under rule 65B. Ses Utah R. Civ, P. 65B(a);
Friends of Great Salt Lake, 2010 UT 20, PP6, 20. With the stipulation of the parties, the court
continued argunents on the motions for partial summary judgment until March 30, 2010, when
the Utah Supreme Court issued its opinion; Jd. The Utah Supreme Court determined that it did
not have jurisdiction because Petitioners appealed an informal agency procgeding. Jd. at P20,
They denied the 65B(a) petition for extraordinary relief because Petitioners had not exhausted its
direct appeal in the district court. 1d, at P23,

Respondents seck partial summary judgment affirming its agency action, which dismissed.
Petitioner’s Petition for Consistency Review, Petition for Declaratory Order, and Request for
Agency-Action, The Mineral Company, to whorn, on December 1, 2008, the court granted leave
to intervene, likewise secks partial summary judgment? In large measure, Respondents’ and
Mineral Company's arguments coincide. On their Motion for Partial Summary Judgment,
Petitioners seck a reversal of the Respondent’s denial and dismissal of each of its Petitions.

s I its Second Amended Complaint, in its first four causes of action, Petitioners seeka
declaration and/or order that the Division: (1) address its three Petitions on the merits, (2) reverse the
denial and dismissal of the Petitions, (3) acted arbitrarily and capriciously contrary to the law; and (4)
that fhe Division’s proposed mineral expansion project will adversely impact public trust values.
Petitioners initially filed a Motion for Summary Judgment, which they Iater corrected to a Motion for
Parttal Summary Judgment, stating that its final cause of actiofn—for I udicial Review of the Division’s
denial of Petitioners® February 7, 2008 Request for Action Regarding Amendment of the MLP and
CMP—exists régardless of the court’s ruling on the Motions for Partial Summary Judgment.

? Respondents filed a Joinder in the Mineral Company’s Motion for Partial Summary
Tudgment.




Thereafter, the Division sought bids on the propesed lease, and the Mineral Company submitted
an application and a bid to lease 23,088 acres in Clyman Bay of the Great Salt Lake. (Ex.A, R
65; Bx. E, R443, Declaration of Grierson), The Mineral Company was the only bidder, On July
2, 2007, the Division accepted the Mineral Company’s application and issued a Record of
Decision (‘ROD”). (Bx. A, R 1-27; Declaration of Grierson). The Division concluded that the
application complied with the MLP and the CMP.(Declaration of Grierson).

Petitioners subsequently filed three petitions, all of which challenged the ROD: (1) a
Petition for Declaratory Order (2) 2 Petition for Consistency Review and (3) a Request for
Agency Action (collectively, the “Petitions”). (Bx. B, R 162-242; Ex, C,R243-322; Ex. B, R
437-456). On January 18, 2008, the Respondents issued a Final Agency Action, Decision and

" Orders (“Final Agency Action”) dismissing the Petitions without a hearing on legal grounds.

(Bx. E, R 437-456).
DISCUSSION

“A summary judgment movant must show hoth that there is no material issue of fact and
that the movant is entitled to judgment as a matter of law.” Orvis v, Johnson, 2008 UT 2, P10,
177 P.3d 600 (citing Utah R. Civ. P, 56(c). The court relies on the undisputed administrative

record and ryles as a matter of law.

The primary issue in this mattér is whether the Respondeﬁts, when they denied and
dismissed the Petitions, deprived Petitioners their right to seek administrative adjudication of the

" ROD, or whether Petitioners are not authorized to raise their chailenges because they are not

parties to the informal adjudication process.

Reguest for Consistency Review

Petitioners submitted a Request for Consistency Review of the informal ROD
proceedings. Petitioners contend they are parties to the ROD proceedings because it was a part
of a site-specific planning process undertaken by the Division. Respondents and Mineral
Company respond that, as a matter of law, the proceedings were not a site-specific planning
process and the Petitioners are not “aggrieved parties” to the ROD process.

Petitioners did not have authority to participate in the adjudicative proceeding. :
Petitioners are not “parties” as defined under the Utah Administrative Procedures Act (UAPA).
Utah Code Ann. § 63G-4-103(f) provides that ‘a““Party’ means the agency or other person
commencing an adjudicative proceeding, all respondents, all persons permitted by the presiding
officer to intervens-in the proceeding, and all persons authorized by statute or agency rule to

participate as parties in an adjudicative proceeding.”.?

3Utah Code Ann. 63(G)-4-103(1) defines ‘Respondent’ as “a person against whom an
adjudicative proceeding is initiated, whether by an agency or any other person™.
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The court does not agres with Petitioners® contention that the ROD proceedings were site-
specific planning process undertaken by the Division. Although the Division must “notiffy] and
consult]] with interested parties including the general public [and] resources usets, . . , on state
land management plans,” by giving'reasonable notice and comment periods,” and “respond[ing]
to all commenting parties and giv[ing] the ra ionale for the acceptance or nenacceptance of the
comments,” the Division is not required to do the same for the ROD proceedings, which are not
state management planning processes, Utah Code Ana. § 65A-2-4(1). Had the ROD process
been a resource management plan such as the MLP, a comprehensive management plan such as
the CMP, or a site-specific plan, Petitioners would have had a right to participate. In fact,
Petitioners had atight to challenge the MLP and the CMP when they were implemented, but they
did not have the same right to challenge the ROD proceedings. :

The ROD proceedings concerned the lease application under the existing state
management plans—the MLP, a resource plan, and the CMP, a comprehensive management
plan. See Utah Admin, Code R652-90-200, which explains that the Division must implement at
least one type of management plan,' The ROD was an adjudicatory and not planning decision.

“The court agrees, as pointed out by one counsel during oral argument, that oversight and review .

is a good thing, However, pursuant to the relevant statutes, the oversight and review the
Petitioners sesk must occur when the plans are initially implemented or they could have filed for
Agency Action to amend the MLP. Therefore, under the relevant statutes, the Petitioners have
no right to a Consjstency Review and the Respoadents correctly denied Petitioners’ Petition for

Consistency Review.

Petition for Declaratory Order
Petitioners petitioned for a declaratory order regarding “whether the Division had

4On appesl of this matter, the Utah Supreme Court, stated that the “Mineral Coripany’s
nomination of the Great Salt Lake sovereign land triggered the Division’s obligation to conduct site-
specific planning under Utah Administrative Code rule 652-90-300." Friends of Great Salt Lake v. Utah
Dep't of Natural Res., 2010 UT 20, P3, 230 P.3d 1014, Petitioners argue that this statement was critical
to the court’s determination that the adjudicative proceedings were informal, The Division argues that
the statement is dicta and furthermore, that the issue was not briefed. Regardless, the Division argues,
the issue in the instant matter is not whether it should have conducted site-specific planning but rather
\whether Petitioners have the authority to raise its Petitions before the court. The court agrees with the
Division that the factual staternent in Frlends that the nomination triggered site-specific planning was not
critical to the holding that there was an informal adjudicative proceeding. See e.g. Stafe v, Danfels, 2002
UT 2, P35, 40 P.3d 611 (add explanation), . Furthermore, the Friends court did not refer to the site-
specifio planning in its analysis. It is this court’s opinion that under the relevant statute the Division was
required to initiate site-specifio planping only in the absenoe of the existence of a resource mansgement
plan or a comprehensive menagement plan. See Utsh Admin, Code R652-90-200, Seealso § 65A-10-
8(1) (stating that the Division must maintaina comprehensive plan for the Great Salt Lake),




complied with its statutory and regulatory Public Trust and planning cbligations relative to
Mineral Company’s 33,000 acre expansion proposal, Specifically, Petitioners asked the Division
to apply Utah Const. Art. XX, § 1, Uteh Code Ann, § 65A-10-1(1) and the Division's planning
regulations to the Division’s approval of the Mineral Company’s expansion proposal.” See
Petitioners’ Memo in Support, p. 40. The Division is the management authority for sovereign
lands, and may exchange, sell, or lease sovereign lands but only in the quantities and for the
purposes as serve the public interest and do not inferfere with the public trust.”Utah Code Ann, §

65A-10-1(1).

Petitioners rely on the UAPA, which provides that “[a]ny person may file a request for
agency action, requesting that the agency issue a declaratory order determining the applicability
of a statute, rule, or order within the primary jurisdiction of the agency to specified
circumstances.” Utah Code Ann, § 63G-4-503(2). :

However, Utak Code Ann, § 63G-4-503 has limitations, Pursuantto the statute, the
Division “may issue a declaratory order that would substantially prejudice the rights of a person
who would be a necessary party, only if that person consents in writing to the determination of
the maiter by a declaratory proceeding.” Jd. - 503(3)(b). Additionally, Utah Administrative
Rule 652-7-500 mandates that a-petition for declaratory action “shall be denied if . ... the
specified facts, issue situation, or circumstance is based on disputed facts”. Utah Admin, Code

R 652-7-500(1).

The court is not persuaded as contended by Petitioners that the Mineral Company is nota
necessary party. It is undisputed that the Petition for Declaratory Order was submitted after thie
Division had granted the Mineral Company's lease application. Mineral Company is a

. necessary party and never gave written consent to determination of the matter by a declaratory

proceeding. A declaratory order would substantially prej udice the Mineral Company's rights.
The Division had already granted the Mineral Company the lease application, and the Mineral
Company submifted a $50,000 bonus bid. Furthermore, the Petitioners were also challenging the
status of existing leases that had been held by in Bear River Bay for twenty or more years. A
declaratory order on these existing leases is prejudicial to the Mineral Company.

The Petition was based on mumerous disputed facts, Although the record of what
trafispired during the process is what it is, the Petition submitted does challenged rumerous facts,
findings and conclusions of the Division. (Ex.D,R 323-402).

Utah Administrative Rule 652-7-500(1)(c) states that a petition shall be denied if “the
petition requests a ruling on an order other than an executed contract™. At the time the Petition
for Declaratory Order was filed, the Division had granted the Mineral Comp any’s lease
application but had not yet executed a mineral leaso with the Mineral Company. The Petition
iherefore, did not challenge a ruling on an executed contract, Accoxdingly, the Respondents
properly denied Petitioners’ Petition for Agency Declaratory Order. -




Reguest for Agency Action

Petitioners’ request for agency action similarly questions whether “the Division has
adequately fulfilled its Public Trust, management and planning obligations relative to its
approval of the Mining Company’s proposed 33,000 acre expansion.” (Petitioners’ Memorandum
in Support of Motion for Summary Judgment at page 36).  Petitioners contend their authority to
request agency action is found under §63-4-201(1). Petitioners contend the Act permits the
“commencement of adjudicative proceedings or agency action by either an agency or any
‘person[] other than the agency.’” Id, Petitioners further argue that any person may request
agency action under Utah Admin. Code 652-8-200(1).

Respondents and Mineral Company also rely on § 63G-4-102, and confend this is 2
procedural statute rather than one granting substantive rights,  They argue that Petitioners do
not have a substantive right to request agency action and that the mere filing of a request does not

create this legal right.

Pursuant to §63-4-201(3)(a), a person may file a request for agency action, “[wlhere the
law applicable to the agency permits persons other than the agency to initiate adjudicative
proceedings.” The Utah Admin. Codg limits agency review to “applications for leases, permits,
easements, sals of sovereign lands, exchange of sovereign lands, sale of forest products and any
other disposition of resources under the authority of the agency or other matter where the law
applicable to the agency permits parties to initiate adjudicative proceedings.” Utah, Adtnin,
Code R652-8-200. See also R652-8-100.

Petitioners’ Request is not for any of the above, and the Division does not specifically
authorize such an agency action in any other administrative ule. Furthermore, the filing ofa
Request for Agency Action does not confer on the Pefitioners, the status of party or intervener in
the ROD proceedings. To find otherwise would render meaningless the provisions of §
63G-4-203(g) which outlines the procedures for informal adjudicative proceedings and states that
“[iJntervention is prohibited, except that the agency may enact rules permitting intervention
where a federal statute or rule requires thet a state permit intervention.”  The appellate courts
have upheld the interests of the Division in informal adjudicative proceedings to go forward with
decision making in this fashion. In Nationgl Parks & Conservation Ass’ny. Board of State
Lands, 869 P.2d 909, 914 the court observe that if parties with private inferests. were allowed to
intervens in transactions such as leases and sales of state [and, the delays associated with these
administrative proceedings could paralyze “government programs dealing with the acquisition
and disposition of property.” The Respondents properly dismissed Petitioners’ Request for
Agency Action,

RULING

Petitioners' Motion for Partial Summary Judgment is hereby denied.




- Respondents* Motion for Partial Summéry Judgment is hereby granted.
Mineral Company’s Motion for Partial Summary Judgment is hereby granted.

Counsel for Respondents is designated to prepared an appropriate order consistent with
the court’s ruling,

Dated this [ﬁﬁy of September, 2010.

sliee . |
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